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Abstract
The confidentiality of consensual dispute resolution processes including mediation and counselling has long been considered one of its defining features and as essential to its effectiveness.  There is very little empirical evidence to support this claim.  This paper presents the results of a recent survey of Family Consultants, many of whom have practised as such in both confidential and non-confidential settings, about their experience, perceptions and understandings in relation to confidentiality.  The results are quite inconsistent with established thinking.  Whilst there are clear limitations to the research, it is an attempt to undertake empirical research on a topic where there is a paucity of informed analysis, a factor that may reflect the methodological challenges of undertaking the same.  The results of the survey will be discussed in the context of existing statutory protection for confidentiality, as well as orthodox thinking and practice.
  
Introduction
The confidentiality of consensual dispute resolution processes, such as mediation and counselling, has long been considered one of its defining features and essential to its effectiveness.  This paper will explore those claims and assert that there is little, if any, empirical evidence to support the same.  Indeed the Family Consultants Confidentiality Survey 2012, the results of which will be presented and discussed in this paper, suggest quite to the contrary.

Whilst many of the points made in this paper can apply to consensual dispute resolution processes generally, the context here is primarily family law under the Family Law Act 1975 (Commonwealth).  The relevant sections of the Act will be discussed.  As the focus of this paper is consensual family dispute resolution the 2 statutory concepts of family dispute resolution (or mediation) and family counselling will be treated in the same way (despite their obvious and important differences in other contexts).  For practical purposes the term mediation will be used to describe family dispute resolution.   The Act also distinguishes between confidentiality and admissibility, two very different concepts.  In this paper the authors will use the more generic term confidentiality, conscious that this paper may have a non-legal audience, but also desiring to elevate the discussion to a theoretical and policy level without distancing too far from practice.

The present discussion about confidentiality of consensual dispute resolution processes takes place in a particular context.  The 2012 amendments to the Act
 are commonly known as the family violence amendments, the result of much government sponsored research.
  The family law system in Australia continues to struggle with managing and responding to allegations of family violence.  On of the important findings of the research was about the critical importance of sharing information about families with other people and institutions within the Family law system who are working with that family.  Indeed this paper will contend that existing confidentiality rules and practices act as an artificial barrier to the sharing of that information, particularly about violence and abuse, and that this is contrary to the interests of families, and the best interests of children.
A particular perspective of the writers is, unsurprisingly, judicial decision making.  If family law litigation is properly understood as being what it really is – a process rather than an event – there are particular problems caused for decision makers early in the process as a result of artificial confidentiality rules.  Some of the most important decisions about families are made very early in the litigation process at an event, or series of events, often described as an interim hearing.  The context of these interim hearings is often one of urgency; of risk to a child or a parent; of highly conflicted, hastily prepared, irrelevant and often inconclusive evidence; and of highly partisan, subjective, uncorroborated assertions.  This paper contends that confidentiality rules impede better decision making at a critical time in the lives of parents and children.  Ironically its not that better information to inform risk assessment did not exist – rather it was not available to the court in a timely and efficient manner.

No research is perfect or conclusive.  The Family Consultants Confidentiality Survey 2012 has obvious limitations.  Foremost of which is that it is not a survey of those who participate in family dispute resolution, but rather of those who delivered the same in a particular context.  But in the kingdom of the blind, the one-eyed man is king.
  This is not an area where there is much, if any, empirical research.  The writers call for more research on the topic of confidentiality and urgently call for a reconsideration of the existing dogma that seems to pervade professional and even academic writings and practice about confidentiality in family dispute resolution.
Benefits of confidentiality in consensual dispute resolution

Most of the literature on confidentiality focuses primarily if not exclusively on mediation.  One author, after reviewing the literature, concluded that it “reveals an almost universal agreement that confidentiality is necessary to the survival of mediation”.
  More recently an Australian author has asserted: “It has long been accepted that confidentiality is inherently important to mediation”.
  Another leading Australian author has stated that confidentiality in mediation has taken the status of “an almost holy untouchable tenet”.
  There are a number of asserted reasons for this.  As mediators have no coercive power and depend on being able to improve communications and trust between the disputants, it becomes essential for parties to feel that they can be frank and open in discussions.
  The same author asserts that confidentiality enhances the public’s perception that individual mediators and the mediation process are neutral and unbiased.  The utilitarian argument is often advanced about confidentiality i.e. that it must be guaranteed if participants are to speak freely and frankly and to enhance the prospects of resolution with all its consequent benefits not just to the disputants and to the legal system, but to society as a whole.  This utilitarian justification for confidentiality rests ultimately on a calculation of the effects of confidentiality or disclosure on the behaviour of current or future participants in the process.
  In other words it is based on the theoretical view of how a disputant would behave if there was no confidentiality (i.e. that they would not speak frankly and freely) and that a disputant would not participate in future mediation if it were not confidential.
Confidentiality is a key aspect of mediation that is used to market and promote the process to disputants.
  This is because the confidential nature of mediation assures participants that information introduced or exchanged is protected from use outside of the mediation
.  It has been argued that confidentiality in mediation is necessary in order to have a strong ethical imperative both on a practical and principled level
 and is a natural extension of mediation’s commitment to party self-determination i.e. that the parties alone choose when information that is transmitted may be communicated to another audience
.  Confidentiality fosters an atmosphere of trust essential to mediation, similar to the relationship of lawyer and client, and doctor and patient.
  Other reasons advanced to justify confidentiality include: it protects the legally naïve party from the person using mediation solely for discovery; it protects the mediator from being the investigator for one party, or third parties; it protects mediators from involvement in court proceedings arising out of unsuccessful mediations; it protects mediator neutrality.

Reservations about confidentiality in consensual dispute resolution

There is much less literature that expresses reservations about confidentiality in consensual dispute resolution processes.  Some of it is quite strident in its terms.  Reich calls for “intellectual honesty” in discussions on the topic.
  In articulating a strong argument against statutory mediation privilege he says that such a privilege “substitutes convenience for intellectual honesty”,
 that “there is no empirical support” for the creation of such a privilege, and that there is “no demonstrable utilitarian societal justification” for such a privilege.
  He plainly calls the orthodox view about confidentiality dogma, is highly critical of the limited debate that has taken place on the topic, and warns about the dangers of adopting “the everybody knows its important standard”
 because of its subjectivity.  This author’s concerns about the creation of mediation privilege is that it is “nothing more or less than privilege to suppress the truth”.
 Using analogous empirical research drawn from psychotherapist-patient privilege research, attorney-client confidentiality and privilege research, and therapeutic communication confidentiality and privilege research, he contends that none of the orthodox policy assertions in support of mediation’s need for confidentiality are justified.

Jones
 argues that the utilitarian argument for confidentiality can only be established “if there is good reason, grounded in empirical evidence” to show that persons will be reluctant to disclose if confidentiality is not maintained, or would likewise be reluctant to participate.  His research did not demonstrate a clear utilitarian basis for confidentiality in his professional context
 though he accepted that there could be non-utilitarian arguments in favour of confidentiality based, for example, as enhancing autonomy.
Green
 was possibly the first of the voices of concern about mediation confidentiality.  In 1986 he described the then current campaign in the USA to create a mediation privilege as one resting “on faulty logic, inadequate data, and short-sighted professional self-interest”.  He argued that “Neither the necessity for such a privilege nor the social utility of a general mediation privilege have been demonstrated”.
  Responding to the claims of mediators that confidentiality was essential to the process he responded “…there is no data of which I am aware that supports this claim, and I am dubious that such data can be collected”.
  The real value of Green’s work is the way in which he deconstructs confidentiality into its constituent components, and provides a framework for discussing the issue free from dogma or ideology.

Boulle
 provides a useful contemporary and modern perspective on the issue.  He regards mediation’s claim that confidentiality induces candour and frankness and provides a safe environment for disclosure as a claim “without serious empirical evidence”.
  He argues that mediation’s claim of privacy and confidentiality “has lost some of its former allure”
 because modern mediation occurs “in an era which demands transparency in government and which witnesses electronic self-exposure by many individuals”.
  He places the discussion in the context of clashing societal and legal values
 which result in “an uneasy equilibrium in determining the extent and limits of mediation confidentiality”.

From an ethical perspective Gibson
 warns that in maintaining confidentiality mediators “may find a conflict between common morality and their role morality”
 and that there are situations where confidentiality should be broken and that there should be greater provision for external review.  He warns about the danger of lack of public accountability, as well as protecting the interests of unrepresented but effected parties.  He asserts that statutory exemptions to mediation confidentiality need to be well-considered, broad, and clearly drafted.

Rogers and Salem
 refer to the concerns about confidentiality in mediation: that it undermines public confidence in agreements reached; that mediation succeeds in many contexts even where it is not confidential; that it hides lack of good faith.  Welsh
 also expresses concerns that “mediation’s promises of confidentiality and privileged communications may be making the process attractive to some actors for the wrong reasons”.
  Her concern is that a process designed to help people may sometimes be doing harm.

Benefits and reservations about mediation confidentiality: joining issue

The writers of the present article have sought balance in articulating the arguments for and against mediation confidentiality.  It seems to us, however, that the absence of any empirical research justifying the benefits of confidentiality makes the claim problematic.  A utilitarian argument for mediation confidentiality cannot be made out on available empirical evidence.  Indeed the survey data presented below tends to confirm this notwithstanding its limitations.

Even the autonomy argument for mediation confidentiality is problematic i.e. that the participants should be able to decide how their information is used.  The autonomy argument is related to a fundamental tenet of mediation i.e. it is a process that empowers the parties to take control of and resolve their own dispute.
  What makes these justifications for mediation confidentiality so problematic, indeed quite ironic, is that participants in family dispute resolution in Australia are rarely, if ever, consulted about whether and if so to what extent, they would like the confidentiality that is presented to them as an integral party of the process they are participating in.
  To not include the participants in mediation in discussions about the nature and scope of confidentiality is hardly fostering their autonomy or empowerment in relation to the resolution of their dispute.
What does the empirical research say?
The main finding about empirical research in relation to mediation confidentiality is that none could be found.  There is, however, research on other analogous and thus informative contexts.  This will be described below.

Reich
 refers research in a number of different contexts.  With respect to psychotherapist-patient privilege, he refers
 to the US Supreme Court’s decision in Jaffee v Redmond
 which recognised a federal common law psychotherapist-patient privilege.  Reich is critical of the court’s acceptance of the submission that effective psychotherapy depends on an atmosphere of confidence and trust, and therefore the mere possibility of disclosure of confidential communications may impede development of the relationship for successful treatment.
  Reich notes the similarity of this contention to the public policy, indeed utilitarian arguments in support of mediation confidentiality.  He then cites
 research conducted by Shuman and Weiner
 which found no support for the contention.  For example they found that patients’ willingness to disclose information to their psychotherapist was not in any significant way influenced by no mention of privilege, mention of privilege, and statement of no privilege.
  Reich concluded in this regard:

The premise that mediation needs confidentiality implicitly holds that the existence of confidentiality is important to parties contemplating or using mediation and that confidentiality causes parties to reveal information they would not reveal in the absence of confidentiality.  These enormous and fundamental assumptions are not supported by the previous empirical evaluation in psychotherapist-patient research…
Reich then considers attorney-client confidentiality and privilege.
  A 1962 study published in Yale Law Journal
 indicated that a substantial majority of lay persons would continue to use lawyers even if secrecy were limited.  Thus, Reich submits, “at least in terms of fostering client disclosure of information, the Yale study certainly challenges the assumption that the attorney-client relationship needs privilege protection.  If the attorney-client relationship does not need privilege to foster client disclosure…it follows that mediation may not need privilege to foster disclosures either”.

In 1989 Zacharias published the Tomkins County Study on Confidentiality
 and found that clients say they want a firm obligation of confidentiality but one is seldom offered, and thus either clients are not disclosing to lawyers because no confidentiality was promised, or clients disclose even without the firm commitment of confidentiality they want.  Whilst the value of confidentiality presupposes that people will reveal information if they believe that such disclosures are protected, the reality is that people do not act in accordance with that principle.  Thus, e.g., 11% of the respondents admitted that they did not disclose information to their attorneys when there was a privilege, and almost 80% of them knew there was a privilege.  Reich makes the interesting point
 that assuming that party beliefs in mediation are similar to the attitudes shown in this study, it is likely that mediation parties will withhold information even if a privilege exists.  From the writers perspective, the fact that 11% admitted non-disclosure in a privileged context is a sobering reminder that truth is not guaranteed in any context, formal or informal, adversarial or non-adversarial, therapeutic or legal.  The only real truth is that sometimes the parties we work with do not tell us the truth.
Reich then examined research about the confidentiality of therapeutic communications
 as between psychologist and patient.  These findings are inconclusive and mixed.  A common theme is that patients want to know about confidentiality and its limitations.  Where these studies diverge is on whether the degree of confidentiality assurance enhances or diminishes later client disclosures.  One of the studies
 suggests it does.  One suggests patient ambivalence about this
 and the other
 suggests it matters only to some patients in some circumstances.

Indeed one study
 concluded that laws that limit privacy protections may actually hinder the treatment they were intended to facilitate and that to promote patient disclosures it may be better to have no privilege than one with exceptions, especially if patients are aware of these exceptions.
  It is obviously impractical to have a privilege without exception.
Another interesting and insightful empirical study on confidentiality was conducted by Yu in the context of educational research.
  Yu challenges the importance and necessity of confidentiality, which is often taken for granted she contends, and questions whether the default promise of confidentiality to all participants, particularly in educational research, could in fact be an unnecessary concern.  Yu’s study demonstrates that whilst researchers considered confidentiality to be their main or fundamental responsibility towards their research participants, none of them in fact actually confronted their participants about whether confidentiality was actually what they preferred
.  Yu concludes that “…the constant of confidentiality appears to be internalised without conscious reasoning and reflection as to the necessity for it on the part of the researchers”
.  Yu argues there be “a debate about the fundamental instrumental value of confidentiality, particularly when it is practised without conscious reflection on the part of the researchers, and when the practice is automatically extended to all participants”.
  The present writers make a similar call for debate in the context of confidentiality in family dispute resolution.  One wonders whether the behaviour found by Yu to exist in researchers also applies to those who provide and facilitate family dispute resolution in Australia.

The final empirical study the writers could find was in the context of medical confidentiality.  The study conducted by Jones
 adopted an utilitarian approach and sought empirical evidence to support the contention that patient’s behaviour as regards disclosure does depend on disclosure practices, and the extent to which this might be a barrier to seeking treatment.  This interesting study sought views about medical confidentiality, but then also the situations in which patients consider confidentiality should be breached.  Jones found that confidentiality was clearly valued, was expected from their doctor, and most respondents were confident that it would be provided.  A significant majority felt that confidentiality should be maintained without exception and that information should not be released without the clients’ consent.  Notwithstanding these clearly articulated views, a substantial minority also agreed there were times when it was acceptable for their doctor to disclose confidential information without permission, and that confidentiality should be broken when other people were placed at risk.  When the respondents were presented with scenarios dealing with child sexual abuse, driving with epilepsy, drink driving, mental illness and sexually transmitted disease, the view that confidentiality should be maintained without exception was less strongly supported (from 80% to 63%) with, e.g., 86% supporting disclosure in the child abuse scenario and 50% in the sexually transmitted disease scenario.  Another interesting finding was that only 47% of responses indicated confidence that doctors would act in the way subjects believed they should, with a greater concern about under-disclosure than over-disclosure.

Jones concluded
 that patients in the study “appear to have complex views about confidentiality”.  Whilst initial responses appeared to give clear support for confidentiality, responses to scenarios indicate that those views are actually much more complex.  Jones states
 “A preliminary conclusion might be that, faced with different dilemmas of this sort, greater value is placed on immediate protection of a third party that on the longer term promotion of effective medical treatment.”
Jones concludes
 that the utilitarian position receives considerable support from the views expressed by patients in their study, as they valued medical confidentiality and recognised that disclosure without consent would be likely to deter some patients from seeking consent.  “However for many people the utility of confidentiality appears to be outweighed by the benefits of disclosure in order to protect third parties.  They were prepared to endorse disclosure of information at the same time as recognising that treatment might be impaired as a result.”

Jones’ research is both interesting and valuable, particularly in its reminder that confidentiality is a complex issue which generates complex views.  The present writers submit that this complexity is neither adequately reflected in the Australian statutory provisions that will be discussed below nor in the somewhat simplistic arguments that have been made to justify current confidentiality rules and practice.

Confidentiality in family dispute resolution in Australia

The Family Consultants Confidentiality Survey 2012 needs to be considered in the statutory context of Part II of the Family Law Act even though the Family Consultants operate under Part III of the Act.  For present purposes the focus will be on the definitions of family counselling and family dispute resolution, and the provisions relating to confidentiality and admissibility of communications.  Contrasts will be drawn, however, with equivalent provisions relating to Family Consultants.
Family counselling as defined in s.10B
 and family dispute resolution in s.10F.
  Both are described as a process in which help is provided to people.  With family counselling the help relates to personal and interpersonal issues including issues relating to children.  With family dispute resolution the practitioner’s role is to help people resolve some or all of their dispute.  There are obvious parallels to mediation.  Both in theory and in practice, the present writers contend that these two processes are not mutually exclusive except in the strict legal sense.  In reality experience indicates that, for example, family counselling also helps people to resolve some or all of their dispute, and family dispute resolution helps people to deal with their personal and interpersonal issues including issues relating to children.  One process might use a therapeutic approach, and the other a facilitative approach, and in reality both approaches might be used in both processes some of the time.  Both are voluntary consensual processes in the sense that whether attendance is mandated or not, there is no compulsion to resolve or agree.  The qualifications and accreditation requirements of those who provide these two processes are quite different.

Contrast at this point the functions of family consultants which are set out in s.11A of the Act.
  Their role is diverse and arguably embodies elements of the roles of both family counsellors and dispute resolution practitioners but with a specific additional role in assisting, advising and reporting to the court.  The definition of family consultant is quite specific.

Confidentiality of communications in family counselling is governed by s.10D, and of family dispute resolution by s.10H.  These two sections are not identical, but are so similar that, in the present context, reproduction of s.10D will suffice:

Confidentiality of communications in family counselling

(1)  A family counsellor must not disclose a communication made to the counsellor while the counsellor is conducting family counselling, unless the disclosure is required or authorised by this section.

(2)  A family counsellor must disclose a communication if the counsellor reasonably believes the disclosure is necessary for the purpose of complying with a law of the Commonwealth, a State or a Territory.

(3)  A family counsellor may disclose a communication if consent to the disclosure is given by:

(a)  if the person who made the communication is 18 or over—that person; 
or

                     (b)  if the person who made the communication is a child under 18:

(i)  each person who has parental responsibility (within the meaning of Part VII) for the child; or

                             (ii)  a court.

(4)  A family counsellor may disclose a communication if the counsellor reasonably believes that the disclosure is necessary for the purpose of:

(a)  protecting a child from the risk of harm (whether physical or psychological); or

(b)  preventing or lessening a serious and imminent threat to the life or health of a person; or

(c)  reporting the commission, or preventing the likely commission, of an offence involving violence or a threat of violence to a person; or

(d)  preventing or lessening a serious and imminent threat to the property of a person; or

(e)  reporting the commission, or preventing the likely commission, of an offence involving intentional damage to property of a person or a threat of damage to property; or

(f)  if a lawyer independently represents a child’s interests under an order under section 68L—assisting the lawyer to do so properly.

(5)  A family counsellor may disclose a communication in order to provide information (other than personal information within the meaning of section 6 of the Privacy Act 1988) for research relevant to families.

(6)  Evidence that would be inadmissible because of section 10E is not admissible merely because this section requires or authorises its disclosure.

Note:          This means that the counsellor’s evidence is inadmissible in court, even if subsection (2), (3), (4) or (5) allows the counsellor to disclose it in other circumstances.

(7)  Nothing in this section prevents a family counsellor from disclosing information necessary for the counsellor to give a certificate of the kind mentioned in paragraph 16(2A)(a) of the Marriage Act 1961.

          (8)  In this section:

communication includes admission.
Chisholm describes these provisions as the “statutory non-disclosure rule”.
  In other words these 2 sections require family counsellors and family dispute resolution practitioners not to disclose certain things said to them.

The other important provisions in this regard are sections 10E and 10J dealing with admissibility of communications made in both processes.  Chisholm describes these as the “statutory inadmissibility rule” the effect of which is that evidence cannot be given of what people say in the course of the process and to be distinguished from the ordinary rule of evidence law excluding evidence of settlement negotiations.  For present purposes the key subsections of both s10E and s10J are so similar that reproducing s10E(1) and (2) will suffice:

Admissibility of communications in family counselling and in referrals from family counselling
(1)  Evidence of anything said, or any admission made, by or in the company of:
(a)  a family counsellor conducting family counselling; or

(b)  a person (the professional) to whom a family counsellor refers a person for medical or other professional consultation, while the professional is carrying out professional services for the person;

is not admissible:

(c)  in any court (whether or not exercising federal jurisdiction); or

(d)  in any proceedings before a person authorised to hear evidence (whether the person is authorised by a law of the Commonwealth, a State or a Territory, or by the consent of the parties).

(2)  Subsection (1) does not apply to:

(a)  an admission by an adult that indicates that a child under 18 has been abused or is at risk of abuse; or

(b)  a disclosure by a child under 18 that indicates that the child has been abused or is at risk of abuse;

unless, in the opinion of the court, there is sufficient evidence of the admission or disclosure available to the court from other sources.

By contrast, but only since 2006, the admissibility dynamic with family consultants is totally different.  Section 11C provides that “anything said, or any admissions made by or in the company of a family consultant” is admissible in proceedings under the Act provided that person has been informed of the effect of this, and even then not when the admission relates to a child at risk.

There are some significant differences and inconsistencies within ss.10D, 10E, 10H and 10J that need to be explored.  The writers will submit that some of these inconsistencies are illogical and demonstrate, for example, the complexity permeating any discussion of confidentiality that is not adequately dealt with in the Act.

Subsection (2) of ss.10D and 10H compels disclosure of communications in both processes by those providing the same if that person “reasonably believes that disclosure is necessary for the purpose of complying with a law of the Commonwealth, a State or Territory”. The writers contend that this provision is ineffective.  Unless the relevant specific law is drawn to the attention of the family counsellor or family dispute resolution practitioner, there can be no reasonable expectation that they should know of the same.  In any event, as Chisholm has recognised
 a mediator or counsellor unaware of their obligation to comply with the law would not be obliged to make that disclosure.  Moreover the subsection gives considerable latitude in the words “reasonably believes”.  As a practical matter, therefore, subsection (2) of ss.10D and 10H does little or nothing if it was seriously intended as an exception to confidentiality.
Subsection (3) to ss.10D and 10H provides for disclosure if consent is given by an adult person making the communication, the parents of a child making a communication or by the court.  Curiously, these provisions do not compel disclosure by the counsellor or mediator, even if consent is given, or an order of a court made.  The subsection is very clear in its use of the word “may” i.e.  it creates a discretion in the counsellor or family dispute resolution practitioner.  This is curious because of the absence of any obvious rationale or justification for empowering the family counsellor (for example) not to disclose if consent were given.  It is further curious that an order for disclosure may be met by a polite but nonetheless statutorily justified response of “no thanks”.  These sections deal with communications made “to the counsellor” and practitioner, so it is hard to discern any proprietorial or policy interest that such person would have.  The question must be asked: whose interests are served in subsections (2) of ss.10D and 10H? One would reasonably expect that these provisions serve the interests of the participants in these processes, and their children, and the court’s interest as well, but it is harder to discern from the legislation itself that the providers of these services have a vested interest in being able to decline to disclose in the face of consent or court order.  
Subsection (4) of ss.10D and 10H provides that a counsellor or practitioner may disclose (once again discretionary) if they reasonably believe that such disclosure is necessary for the purpose of meeting the 6 statutory objectives articulated there.
  A number of issues arise.  If a counsellor or practitioner considers disclosure appropriate, to whom would such disclosure be made? The writers contend that a reasonable hypothesis in this regard is that disclosure would be made to the relevant child protection authority in that state or territory if, for example, the risk related to a child.
  If that is the case one would reasonably expect to find such notifications within the records of these authorities.  In NSW, at least, these notifications are rare.
  This is again curious.  What can the absence of such notifications by counsellors and practitioners under subsection (4) mean? It could mean that they have none of the concerns articulated in subsection (4), but experience indicates that is unlikely.  It could mean that no disclosures are made because notifications have already been made to the relevant authorities.  It could also mean that disclosures are simply not being made for other undisclosed reasons that might include, eg. that an ethic of confidentiality is so culturally embedded in the education, training practice and administration of family counselling and dispute resolution that even a facilitative provision such as subsection (4) is not being used.  The writers contend that it is highly unsatisfactory if a statutory provision meant to facilitate disclosure in otherwise confidential settings is not being used.  Research is needed to understand what is happening and why.
The absence of any unequivocal reference to family violence in subsection (4) of ss.10D and 10H is difficult to understand particularly in the context of the 2012 amendments to the Act, and the greatly expanded definition of family violence in s.4AB.
  In this regard the Act is sending a mixed message about family violence – emphasising its importance in s.4AB and in s.60CC (2) and (2A), but failing to articulate its importance as a basis for disclosure in ss.10D(4) and 10H(4).  It is no answer to assert that family violence could already be covered by paragraphs (a), (b), (c), (d) and (e) of subsection (4), not when the evidence discussed above suggests few notifications are being made under this provision already.  It must be clearly articulated so that family counsellors and practitioners have no doubt about their ability to disclose.  Whilst paragraph (c) is potentially the most relevant provision relating to family violence, its effectiveness is greatly watered down by the reference to “an offence” thus importing the criminal standard of proof.  The last thing that the Australian family law system needs is disincentives to report family violence, and the use of the word ‘offence’, as well as the otherwise vague language of subsection (4), constitutes such a disincentive.  At the very least paragraph (c) should specifically refer to family violence as defined in s.4AB.
Paragraph (a), “protecting a child from the risk of harm” is entirely appropriate, but introduces another concern.  It is not necessarily the case that all family counsellors and all family dispute resolution practitioners have a duty to report child abuse arising from other legislation.  And yet, by not compelling disclosure ss.10D(4) and 10H(4) seem to assume that these persons are so obliged.  How else can the non-compulsory reporting be explained? Gibson raises further concerns in this regard from an ethical perspective.
  He states:

However, apart form the legal obligation, it is difficult to see the moral distinction between the abuse of children and other dependent parties, like the elderly, mentally incompetent, or even animals.  All these groups are equally capable of suffering at the hands of others without the ability to resist or seek redress.  There are even cases where the power imbalance is so significant that a member of a group ordinarily supposed to be autonomous may feel incapable of reporting abuse – for example, a beaten wife who accepts assault as part of her marriage, or an intimidated homosexual man who is discriminated against at work.  If at least one of the reasons behind disclosure in child abuse cases goes beyond mere compliance with the law and is instead concerned with preventing unnecessary suffering, then we should consider widening the set of abuse cases.
Gibson’s concerns are met at least in some measure by the other paragraphs in subsection (4) but, the present writers submit, the more important point that he is making is that the category of people needing special protection, and the reasons for this, is broader than law’s capacity to define the same.  Thus there might be other compelling reasons to disclose in order to protect a child or other person that is not articulated in subsection (4).  The family counsellor, for example, might have concerns about the mental health or capacity of a party that only emerges during the process and that is not articulated in this statutory list.  Moreover Gibson’s concern is that law represents a particular view of morality which is by no means immune from questioning as regards its impact and explicit values.

Commentators such as Gibson would probably lament the voluntary nature of disclosure under subsection (4), pointing out that there is thus no duty to warn of imminent harm as there is in many states in the USA as a result of the California Supreme Court’s decision in Tarasoff v Regents of the University of California
 where the Court concluded “the public policy favouring protection of the confidential character of patient-psychotherapist communications must yield to the extent to which disclosure is essential to avert danger to others.  The protective privilege ends where the public peril begins”. 
 It is certainly not the case in Australia that the protective privilege ends where the public peril begins.  Gibson’s vision of the law is that it “adopts a stewardship role for those who lack the ability to assert their own rights”.
 If one were to adopt that prism with which to assess the effectiveness of law, one doubts that the exemption in subsection (4) would meet with Gibson’s approval.
The discussion above hopefully demonstrates some of the intrinsic problems of prescribing confidentiality by statute in broad terms, and then seeking to mitigate the otherwise unjust and harsh consequences of this by then prescribing narrow exemptions.  Waldman
 refers to these types of provisions as “carve-outs” and argues that implicit in these carve outs is a concern that persons such as mediators “not stand idly by while parties engage in behaviour that is damaging or destructive to themselves or others”.  She argues that the purpose of such exemptions to confidentiality is to “correct an existing injustice or prevent an injustice from materialising in the future”.
  She argues that the problem “with an unpierceable confidentiality shield” is that it sometimes protects those who have abused the process.  “If we lace confidentiality’s protective cloak too tight, parties who have been disadvantaged as a result of others’ bad behaviour will never be able to prove their case”.
  Arguably Part II of the Act does just that – lace confidentiality’s protective cloak too tight.

The exemptions to admissibility in ss.10E(2) and 10J(2) suffer from many of the same problems identified above.  What is the moral justification for focussing on a child who has been abused or is at risk of abuse when, as Gibson has already eloquently argued, there is “no moral reason why child abuse should be held as unique, since the degree of suffering that an elderly person may endure and may be effectively similar, and both the child and the elderly person may be equally inarticulate, or find it difficult to have themselves taken seriously”.
 Gibson’s comments take on added meaning in the present context if the words “battered woman” were substituted for “elderly person”.
  What then is the rationale for such a narrow scope of exceptions to inadmissibility? Chisholm
 raises the possibility of adding new exceptions to he statutory inadmissibility rule
 e.g. allowing evidence to be given of communications made in relation to the voluntariness of the agreement, and as to threats to kill or commit family violence, and past admissions about family violence.  Chisholm also submits that more guidance should be given to practitioners about when they should disclose communications.  The present writers join in with his two suggestions in this regard.
The Family Consultants Confidentiality Survey

The stage has, by now (the writers trust) been set so that this research may be presented and discussed.  This was a survey of Family Consultants.  Section 11A of the Act sets out their functions:

The functions of family consultants are to provide services in relation to proceedings under this Act, including:

(a)  assisting and advising people involved in the proceedings; and

(b)  assisting and advising courts, and giving evidence, in relation to the proceedings; and

(c)  helping people involved in the proceedings to resolve disputes that are the subject of the proceedings; and

(d)  reporting to the court under sections 55A and 62G; and

(e)  advising the court about appropriate family counsellors, family dispute resolution practitioners and courses, programs and services to which the court can refer the parties to the proceedings.

A definition of family consultant is found at s11B.
  They are employed internally by the Family Law Courts.
  All family consultants have a degree in social work or psychology and a minimum of five years experience working with children and families.  As previously indicated, all communications with family consultants, and referrals from family consultants for medical or other professional consultation, are admissible.
  In other words all communications are not confidential and procedures are in place to ensure that clients understand this before the family consultant becomes involved with a family.  For present purposes the most common form of intervention by a family consultant is through a court ordered appointment under s.11F of the Act.
  These are known as s.11F conferences and may involve parents, children, and other persons concerned about the welfare of children.  The conference is usually a form of early intervention but can in fact occur at any time in the proceedings.  A conference is often ordered immediately following an application – sometimes at the first court event, but even earlier in some cases as a result of an order made in chambers.  From the family consultants’ perspective
 the conference is regarded as a preliminary assessment and screening opportunity.  They are child focussed and might involve parents only or children as well.  From a judicial perspective the memorandum produced at the end of a conference provides useful information about issues, admissions and further recommended interventions that is then taken into account together with all the other evidence in making interim orders as well as case management.  Often the memorandum is in writing but the information may also be conveyed orally.
The electronic Family Consultants Confidentiality Survey 2012 was emailed to all 94 family consultants in Australia on 27 March 2012.

Summary of results of survey

Summary of results

A total of 49 Family Consultants responded to the questionnaire (52%) nationally. Of these 21 (49%) had commenced work as a Family Consultant prior to the 2006 Family Law Act Amendments. 

93.9% of Family Consultants reported that parents ‘never’ or ‘rarely’ express concerns about the lack of confidentiality in s11F conferences. The main concerns that were raised related to:

· the other parent finding out information that the parent did not want them to know,

· potential negative repercussions from the other parent to the children or to themselves. 

79.6% of Family Consultants reported that children ‘rarely’ or ‘sometimes’ express concerns about the lack of confidentiality in s11F conferences. The primary concerns expressed by children were in relation to their parents’ potential responses to hearing what they said. These potential parental responses included:

· negative effects directed at themselves being hurt emotionally or physically,

· repercussions to other family members such as one parent being angry with the other parent or a sibling,

· their parents’ feelings being ‘hurt’ and issues of ‘fairness’.

94% of Family Consultants thought there are benefits in relation to the lack of confidentiality in s11F conferences. The main benefits reported were:

· the ability to provide information to the court early in the process, - particularly in relation to risk factors, 

· the transparency of the process,

· the ability for the Family Consultants to exchange information between parties,

· the Family Consultant role being more professional.

55% of Family Consultants thought there were drawbacks in relation to the lack of confidentiality in s11F conferences. The main drawbacks reported were:

· concerns about potential negative repercussions for children and other family members,

· potential lack of openness of parents,

· reduced negotiability of matters.

61% of Family Consultants thought there were benefits in confidential conferences within the court setting. The main benefits reported were the greater negotiability of matters, and less potential negative repercussions for children and family members.

Two situations were reported that may be useful for confidential conferences within the court setting. These were for particularly vulnerable clients, and pragmatically in protracted matters when a window of opportunity arises.

57% of Family Consultants thought there would be benefits to community based FDR being admissible. The benefits primarily related to the early provision of information to the court, particularly in relation to risk factors; avoiding duplication, particularly in interviewing children; a greater transparency in the FDR process; and better collaboration across the family law sector.

77% of Family Consultants thought there would be drawbacks to community based FDR being admissible. These drawbacks were primarily in relation to:

· the loss of a confidential space for families to resolve issues,

· the need for extensive training/education in relation to assessment, report writing and cross examination for FDR practitioners,

· potential for parents to withhold information.

57% (n=12) of Family Consultants who were working in Family Law Courts prior to the 2006 Amendments expressed some concerns prior to the implementation of the Amendments. These concerns were primarily that parents and children would not talk openly and therefore risk factors may not be reported, and a restriction to the Family Consultant role. Of those Family Consultants who had concerns prior to the implementation of the 2006 Amendments two thirds (n=8) did not find their concerns justified. The other third (n=4) expressed concerns about the shift in their role from dispute resolution to assessment and reporting to the Court, or that parties withheld information.

When Family Consultants who had worked in the court prior to the 2006 Amendments were asked to compare the two systems (confidentiality and lack of confidentiality) 80.9% (n=17) reported that parents were ‘sometimes’ or ‘regularly’ more willing to reveal information in the pre 2006 period. In addition, 90.5% (n=19) of Family Consultants reported that children were ‘sometimes’, ‘regularly’, or ‘always’ more willing to reveal information in the pre 2006 period.

Concerns expressed about confidentiality

Q3a) In your current role as a Family Consultant do parents express concerns about the lack of confidentiality in s11F conferences?

Never: 55.1 % (27/49) 

Rarely 38.8 % (19/49) 

Sometimes 6.1% (3/49)

Regularly 0%

Always 0%

Q3b) What concerns do parties raise?

46.9% (23/49) Family Consultants answered this question. The answers have been placed in themes:

	Theme
	Number

	Parent concerned about the other parent knowing information 

-which may be detrimental to their case

-being ‘wary’

-or present them in an uncharacteristic light

-they regard as private now separated
	10

	Parent concerned about negative repercussions for the child/ren 

-risk of harm

-exposing children to further questioning
	7

	Parents concerned about negative repercussions to themselves 
	6

	Parent concerned that information provided to the FLCs may be detrimental to proceedings in other courts (e.g. criminal court)
	3

	Parent concerned that information may inflame dispute
	3

	Parents conforming/being compliant due to strong institutional expectation that they do
	1

	Parents can become unrealistically pessimistic about possible negotiation
	1


Note: may be more than one theme per answer

A selection of quotes from main themes:

‘-some parties express concerns about potential repercussions for children when certain disclosures are made; and/or concerns for self if they concede or disclose particular behaviours.’

‘About the other parent knowing what they consider private information about their current life. Some are concerned about escalating the conflict or the children getting into trouble with the other parent’. 

 ‘Repercussions from the other party if certain information is shared including risk to the children if children have disclosed that information.’

‘That what they may say might incriminate them in other court proceedings currently being heard in other Courts e.g. criminal courts.’

Q4a) In your current role as a Family Consultant do children express concerns about the lack of confidentiality in s11F conferences?

Never: 18.4 % (9/49) 

Rarely 40.8 % (20/49) 

Sometimes 38.8% (19/49)

Regularly 2% (1/49)

Always 0%

Q4b) What concerns do children raise?

81.6% (40/49) Family Consultants answered this question. The answers have been placed in themes:

	Theme
	Number

	Concerned about parents reactions:

· about repercussions to themselves from a parent/s, 

· being rejected

· ‘get into trouble’

· Parent being ‘angry’

· Safety 

· expresses previous experience of having been ‘admonished’ by parent for what had previously told the Family Consultant

· repercussions to other family members

· from one parent to the other parent 

· from parent to another sibling

· disloyalty/hurting their parents feelings/Issues of ‘fairness’ to parents

· not specified
	(49)

20

3

11

15

	Distinction drawn between wanting judicial officer to know but not parents
	3

	Concerns about repercussions to repercussions to themselves from a sibling
	1

	Rarely express direct concerns but instead are circumspect with what they say
	1


Note: may be more than one theme per answer

Example of quotes from main themes:

‘Some children are concerned about parental reaction/repercussions for expressing a view about the parents. Some children want to be able to give information to the Court/Judge but not to their parents.’

‘Most children who are concerned about confidentiality are concerned about hurting the feelings of a parent. Only rarely is safety their concern, although these cases are usually the most worrying.’

‘Concerns about not wanting to appear disloyal to either parent and/or concerns about whether or not one parent might be “angry”.’

Family consultants’ views about confidentiality in court

Q5a) In your current role as Family Consultant do you think there are benefits in relation to the lack of confidentiality in s11F conferences?

Yes 94% (46/49)

No 4% (2/49)

Did not answer 2% (1/49)

Q5b) If yes, what do you see as the benefits?

40 Family Consultants answered this question. The answers have been placed in themes:

	Themes – Benefits s11F conferences
	Number

	Information to court early in process

· general

· identification of risk factors 

· about children’s views

· informs child focussed decision making

· informs case management options/referrals

· identification of barriers to resolution

· about decisions reached
	(27)

3

14

1

4

3

1

1

	Transparent process
	13

	Ability for Family Consultant to exchange information between parties

· general

· child focussed feedback to parents

· cross reference information

· address parental impasses
	(10)

1

7

1

1

	Change in Family Consultant role - more accountable professionally/assessment role
	5

	Parents held accountable for what they say/less likely to be ‘loose with the truth’/less game playing/
	3

	Parent/s want information to be before the court
	1

	Continuity of Family Consultant involvement
	1

	Less repetition for parents
	1

	Family consultant not placed in a therapeutic role
	1

	Complex matters: had previous opportunity in community FDR now require the structured framework of the court
	2


Note: may be more than one theme per answer

Example of quotes from main themes:

‘Having worked with the court since 1991 I have always maintained that I have never heard anything in a privileged conference which I would not hear in an admissible conference. Under the current arrangements relevant information is made available to the court much earlier than in the past particularly in relation to family violence and issues about child abuse and general concerns about the other parent’s parenting capacity particularly when related to D&A/MH issues.’

‘Children’s needs highlighted early in the process, individualised case plans put in place earlier, urgent issues or high risks identified earlier.’

‘The FC is able to pass on information to the judicial officers to assist them in making child focussed decisions.’

‘Nothing is secret and therefore everything can be outlined to the court. People are therefore very clear about what will be occurring in relation to the information they provide.’

‘Sometimes the lack of confidentiality enables one to share information conveyed by one parent to facilitate productive discussions or help engage a parent to acknowledge issues and concerns.’

Q6a) In your current role as Family Consultant do you think there are drawbacks in relation to the lack of confidentiality in s11F conferences?

Yes 40.8% (20/49)

No 55.1% (27/49)

Did not answer 4.1% (2/49)

Q6b) If yes, what do you see as the drawbacks?

46.9% (23/49) Family Consultants answered this question. The answers have been placed in themes:

	Themes – Drawbacks s11F conferences
	Number

	Concerns about repercussions/retaliations for child/family members
	5

	Potential lack of parental openness

· general

· risk factors
	(4)

3

1

	Reduction in negotiability
	4

	Potential lack of child openness
	2

	Concerned that a referral back to the community sector would then make community sector reportable
	1

	Parental discomfort
	1

	May inflame dispute
	1

	Restrict parents’ ability to express their emotions
	1

	Makes Family Consultant role more complex
	1

	If listening to children should provide feedback to them as to why subsequent orders/arrangement are not in line with their expressed views
	1


Note: may be more than one theme per answer

Example of quotes from main themes:

‘The main concern I have is where one party receiving information (either verbally from me or later in written form) may put the other party or children at physical or emotional risk. In these instances, I don not give verbal feedback and may consider asking that the written advice not be handed out until Court/seek to inform the judicial officer of my concerns in case interim orders are necessary.’

‘Parties may choose not to disclose something because they do not want another party to know they have disclosed it….therefore that information is not available to FC.’

‘People may be less likely to disclose drug use or family abuse if they think it is somehow going to disadvantage them – however they usually disclose.’

‘I believe that, on occasions, parents are unwilling to negotiate to the level that they might do in a confidential setting (e.g. mediation at an NGO) because they are concerned that this might be to their detriment in subsequent proceedings.’

Q7. Do you think there are benefits in confidential conferences in the court setting?

Yes 34.8% (17/49)

No 61.1% (30/49)

Not answered 4.1% (2/49)

If Yes, what benefits and in what circumstances?

14 Family Consultants answered this question. The answers have been placed in themes:

	Themes – Benefits confidential conferences
	Number

	Greater negotiability
	6

	Greater protection/Less repercussions for children/family members
	3

	In rare circumstances may be faster and more pragmatic than referring to community (eg long term cases where there is a window of opportunity)
	2

	Some parents (more vulnerable) may benefit from less adversarial setting
	2

	Parents more open to disclose
	1

	Greater opportunity for counselling role
	1

	Prior to 2006 matters generally easier to settle (no previous mediation)
	1

	Parents maintain greater personal dignity
	1

	Opportunity for rapid referrals
	1

	Effective coordination between judicial services and child dispute services
	1

	Providing confidential services to most challenging clients by highly qualified practitioners who are familiar with the court process
	1


Note: may be more than one theme per answer

Example of quotes from main themes:

‘’In some circumstances, privileged work can help facilitate better discussions & help some parents resolve matters.’

‘Only if child investigations are happening with the Police or Child Protection.’

‘Greater thought needs to be given to balancing risk and potential escalation in providing information to the court.’ 

Family consultant’s views about confidentiality in the community

Family consultant’s views were sought about confidentiality issues in community based family dispute resolution i.e.  family counselling and family dispute resolution.

Q8. Do you think there would be benefits to community based FDR being admissible?

Yes 57.0% (28/49)

No 32.6% (16/49)

Not answered 10.4% (5/49)

8b) If Yes, what benefits and in what circumstances?

53.1% (29/49) Family Consultants answered this question. The answers have been placed in themes:

	Themes – Benefits FDR admissible conferences
	Number

	Information provided early to the court process

· risk factors 

· family situation – general

· Why not appropriate for mediation 

· blocks to resolution
	(25)

11

10

3

2

	Avoids duplication – parents express that Family Consultants should already have certain information
	7

	Accountability of 

· process (transparency)

· mediators

· parties 
	(5)

3

1

1

	Collaboration across all sector – 

· exchange of information

· streamline case management

· consistency of information provided 
	(4)

2

1

1

	Not re-interviewing children unnecessarily
	3

	Gives mediation more weight/legitimacy 
	2


Note: may be more than one theme per answer

Example of quotes from main themes:

‘When there are child protection and family violence issues about which the FDR has relevant information which the Court would benefit from knowing early in proceedings. Also when the FDR has spoken with the children, it would be important for the Courts to know so as not to unnecessarily re-interview children.’

‘Again, all pertinent information could be available to the court. People, most significantly, children would not have to repeat their stories. The focus is on collaboration between all arms of the family law system achieving the best outcomes for children rather than protecting the interests of individual adults.’

‘Accountability (both for the mediators and the parties) – if an agreement is reached then it is important to know how it was reached and then whether it worked or not. All too often we hear clients who feel that they were bullied into accepting arrangements they knew would fail – or being intimidated by an ex-partner who was interviewed in the same room as them.’

Q9. Do you think there would be drawbacks to community based FDR being admissible?

Yes 77.5% (38/49)

No 18.4% (9/49)

Not answered 4.1% (2/49)

9b) If Yes, what drawbacks and in what circumstances?

81.6% (40/49) Family Consultants answered this question. The answers have been placed in themes:

	Themes – Drawbacks to FDR admissible conferences
	Number

	Loss of confidential space for families to resolve issues (reduce negotiability)

· general

· deterrent to engage with agency
	(18)

13

5

	Training issue (education/assessment/cross examination)
	11

	Parents may withhold information (including risk factors)
	7

	May speed up litigation process/become more adversarial
	3

	FDR workers becoming de-facto Family Consultations/duplication of services
	3

	Resource issue/creating backlog
	2

	FDR staff security issues
	2

	Blurs mediation/assessment role
	2

	Potential loss of staff (e.g fear of cross examination)
	1

	Reduction in therapeutic work
	1

	No integration between FDR and judiciary/court services
	1


Note: may be more than one theme per answer

Example of quotes from main themes:

‘It is helpful for parents to have an initial forum where they can process information and attempt to resolve their disputes without fear of having their deliberations brought to the court. In addition, I have worked in the community sector. While there are staff with great skill, there is variable quality to the staff, as reflected by the fact that there are so many unfilled positions in FDR and the approved family therapy agencies. Many of them would not have the skills to write information for the Court or to tolerate cross examination should this be asked of them. Many of the community sector workers would agree that this is not their forte and would actively avoid getting involved in admissible work. Finally, I do not see the need to have the community sector do the same work as the Family Consultants.’

‘It may make people less open to negotiating and talking about difficulties they experience.’

The change from confidential to non-confidential

As previously indicated the 2006 amendments to the Act brought about many changes, one of the most significant of which was changing the role of the court employed family consultants so that all of their work was non-confidential.  Bearing in mind that about half of the respondents to the survey had commenced work as a family consultant prior to 2006, this group was well placed to comment on their experiences about a fundamentally different way of practising.

Q10a) Did you have concerns about the legislative changes in relation to the loss of confidentiality prior to implementation?

Yes 19.1% (4/21)

Somewhat 38.1% (8/21)

No 38.1% (8/21)

Did not answer 4.7% (1/21)

Q10b) If ‘Yes’ or ‘Somewhat’, what were your concerns?

57% (12/21) Family Consultants who were in the court prior to 2006 answered this question. The answers have been placed in themes:

	Themes – Concerns
	Number

	Parties and children would not speak openly - Create environment not conducive to dispute resolute
	6

	Would restrict the role of the Family Consultant/change of role
	2

	Potential for family violence/other risk factors would be under reported
	2

	General anxiety about change
	1

	Lawyers may advise parents not to disclose certain information
	1


Note: may be more than one theme per answer

Example of quotes from main themes:

‘That parties might be more circumspect in the information they provide and in how prepared they might be to join in open discussion and negotiation. There was a concern that lawyers might advise their clients to say nothing so as not to prejudice their cases.’

‘That the counselling process would be focussed on evidence gathering and not attempting to assist the parties to resolve their conflict.’

‘Feminist theory predicted that this would cause D/V victims to under-report violence.’

10c) Did your experience justify your concerns?

Yes 33.3% (4/12)

No 66.6% (8/12)

10d) If yes, please explain

14.3% (3/21)* Family Consultants answered this question. The theme is below: 

	Themes – Concerns justified
	Number

	There has been a significant shift from dispute resolution to providing information to the court
	2

	Information withheld in some matters
	1

	*23.8% (5/21) answered in the positive: ie: no there concerns were not born out and in fact the opposite was true. 
	5


Example of quotes from main themes:

‘I’ve had examples where a lack of confidentiality has been a hindrance as some information had been deliberately withheld during discussion with clients.’

The current process focuses on gathering evidence (he said/she said) rather than assisting the parties to resolve their dispute. Counsellors work is now preoccupied with writing reports and gathering statistics instead of working with clients.’

*Positive examples:

 ‘My concerns proved to be quite wrong, and irrelevant. Immediate experience was, and has remained, that the issue is irrelevant to clients. To some the whole concept appear to be irrelevant. Many others appear to me to accept and welcome the assess-and-advise role.’

 ‘My anecdotal experience has been the opposite. Victims are typically only too willing to discuss the violent behaviour of their former partners, in the knowledge this information will be available to the ultimate decision maker.’

‘In 2006 I thought there would be drawbacks, but I haven’t become aware of any yet.’

Q11. Specifically, compared to your confidential work with parties prior to the 2006 Amendments, did you find that parties were willing to reveal information when there was confidentiality?

Never 
 4.8% 
 (1/21)

Rarely
 0.0%    (0/21)

Sometimes 28.6%  (6/21)

Regularly   52.3%
 (11/21)

Always 
 14.3%
 (3/21)

Q12. Specifically, compared to your confidential work with parties prior to the 2006 Amendments, did you find that children were willing to reveal information when there was confidentiality?

Never 

4.8%
1/21

Rarely 

0.0%
0/21

Sometimes 
38.1%
8/21

Regularly 

38.1%
8/21

Always 

14.3%
3/21

Did not answer 
4.8%
1/21

Discussion
Family consultants are well placed observers of the role and importance of confidentiality in family law consensual dispute resolution processes.  They provide a key service for those families who need to transition into the family law system.  Sometimes they are indeed the entry point into the family law courts and the first person they meet
 and at other times it is the first key event in the litigation process where someone sits down with them personally, in a private setting, to discuss their case with any reasonable measure of time.  Those family consultants who practised before 2006 in a confidential context are in a unique position to comment on the role and importance of confidentiality.  Whilst the writers call for more research, and better research that involves surveying participants in both confidential and non-confidential contexts (randomised if possible), the present research is a good window through which to discuss confidentiality.
The vast majority of parents (93.9%) are reported to either never or rarely express concerns about the lack of confidentiality of s.11F conferences.  Unlike some of the research discussed earlier in this paper where there was some uncertainty about the level of awareness of clients in relation to confidentiality there is no room for doubt here.  Before a s.11F intervention commences it is made clear to the participants that the process is not confidential.  Participants must therefore be deemed to know that what they say can be both recorded and reported and made available to the judicial officer dealing with their case.  This is paradoxical and counter-intuitive.  Why make admissions about, e.g.  family violence, drug and alcohol issues, mental health issues,
 when these will be recorded and reported? One can understand why allegations and denials would be made, but why admissions? A reasonable inference is that confidentiality is not valued by the participants in s.11F conferences.

Most of the participants in a s.11F conference would have previously participated in some other form of intervention including family counselling or family dispute resolution.  The latter is more likely because of the effect of s.60I(7), (8) and (9).  In most cases an application could not have been made to a family law court without attempting family dispute resolution, though exceptions apply as defined in s.60I(9).  What is not known, of course, is whether those who made admissions in s.11F conferences also made admissions in those other pre-filing processes which are confidential.  The ideal research on this topic would be not just randomised, but longitudinal as well – in effect tracking families as they move through the family law system, especially as they move from confidential to non-confidential.  Whilst the writers concede there is an element of speculation in this statement, nonetheless isn’t it reasonable to infer those making admissions in non-confidential s.11F conferences are likely to also make those admissions in confidential pre-filing processes? Research questions abound: if they did make those admissions, how were those admissions dealt with?; if they did not make those admissions, why not?

The orthodox view about confidentiality reflected in practice would suggest that disclosure is more likely in a confidential setting, rather than in a non-confidential one.  The family consultants in this survey reported a high level of indifference about confidentiality.  The writers’ practical experiences are that admissions are routinely made in s.11F conferences.  All of this casts doubts about the orthodox view.  Of course it could be argued that participants’ seeming indifference to confidentiality is because the s.11F conference is a court based reportable one.  The inference is that in a confidential non-court based setting their behaviour is different.  It only takes a moments’ reflection to dismiss this argument as unlikely.  At its core is an assertion that participants are more frank and open in a non-confidential process that they are in a confidential one.  That is not the orthodox view.  These survey findings cannot lightly be dismissed because of the court context.

The seeming indifference about confidentiality by participants in s.11F conferences not only challenges orthodox thinking about confidentiality, but also the utilitarian arguments referred to above.  Moreover if the participants in s.11F conferences do not value confidentiality, and if this finding can be generalised to apply to consensual dispute resolution processes generally, then it is legitimate to ask whose interests are served by confidentiality rules? It does not seem to be the interests of the participants.  If that is the case then how is participant self-empowerment, a key philosophical basis of consensual dispute resolution processes, manifested when those participants are not even consulted about whether they want confidentiality, and if so to what extent and in which contexts?

Bearing in mind that the family consultants report parties as expressing concerns about lack of confidentiality either rarely (38.8%) or sometimes (6.1%), the concerns expressed are nonetheless significant.  When concerns are expressed they seem to focus on detriment or adverse repercussions for other persons including children and themselves.  This is entirely understandable.  One hopes that being in court provides the opportunity to seek protective orders.  Thus, for example, it is not unusual in the writers’ experience that following a s11F report orders are made, usually by consent, that parties not denigrate each other, or discuss the proceedings with or in the presence of the children.  Often an Independent Children’s Lawyer is appointed pursuant to s.68L of the Act.
  Injunctions for the personal protection of children and parents are sometimes made.  Thus, whilst recognising the validity of concerns expressed, disclosure becomes an opportunity to frame orders that assist, restrict and protect when needed.  The truism remains that if participants in the family law system do not articulate the existence of issues in respect of which they need help, no help can be given.
There is a significant difference in family consultants’ experience of children expressing concerns about lack of confidentiality in s.11F conferences compared to their parents.  A significant proportion of the s.11F conferences are child-inclusive.  Children then become active participants, subject to their developmental capacity to do so.  Children are reported to express concerns sometimes or regularly by nearly 41% of family consultants.  They seem overwhelmingly concerned about repercussions on them, and to family members.  Clearly children’s needs and interests about confidentiality are different to those of their parents.  A much smaller majority could be described as being indifferent about confidentiality.  The significant minority cannot be ignored.  In formulating confidentiality rules, the interests and needs of children may well need to receive different treatment compared to their parents.  From the children’s perspective, the role of post-s.11F conference protective and restrictive orders (as discussed above) is doubly important.
An overwhelming majority (94%) of family consultants believe there are benefits to lack of confidentiality.  Bear in mind that about half of these had previously worked in a confidential environment and are therefore ideally, indeed uniquely, placed to make these observations.  The reasons given emphasise the benefits of early intervention, risk assessment, transparency of process, and information flow.
Conclusion

At the very least this article is a call for more research about confidentiality in consensual family dispute resolution processes.

It is also a call for greater rigour and intellectual honesty when discussing this issue.  A robust and open discussion needs to take place between the stakeholders in confidentiality, freed form the shackles of mantras and dogmas.  The various participants in the family law system have diverse interests in relation to confidentiality.  When the question is formulated from the child’s perspective: “Do existing confidentiality rules serve the child’s interest?”: the writers submit the answer is No.  If that is correct, then whose interests are served by confidentiality rules?
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� � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "family_counselling" �Family counselling� is a process in which a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "family_counsellor" �family counsellor� helps: 


(a)  one or more persons to deal with personal and interpersonal issues in relation to � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s90md.html" \l "marriage" �marriage�; or 


(b)  one or more persons (including � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "child" �children�) who are affected, or likely to be affected, by separation or � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "divorce" �divorce� to deal with either or both of the following: 


(i)  personal and interpersonal issues; 


(ii)  issues relating to the care of � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "child" �children�. 


� Family dispute resolution is a process (other than a judicial process): 


(a)  in which a family dispute resolution practitioner helps people affected, or likely to be affected, by separation or divorce to resolve some or all of their disputes with each other; and 


              (b)  in which the practitioner is independent of all of the parties involved in the process. 


� See s.10C for family counsellors, and s.10G for family dispute resolution practitioners.


� The functions of � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "family_consultant" �family consultants� are to provide services in relation to � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "proceedings" �proceedings� under � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "this_act" �this Act�, including: 


(a)  assisting and advising people involved in the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "proceedings" �proceedings�; and 


(b)  assisting and advising � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s20.html" \l "court" �courts�, and giving evidence, in relation to the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "proceedings" �proceedings�; and 


(c)  helping people involved in the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "proceedings" �proceedings� to resolve disputes that are the subject of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "proceedings" �proceedings�; and 


(d)  reporting to the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s20.html" \l "court" �court� under sections 55A and 62G; and 


(e)  advising the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s20.html" \l "court" �court� about appropriate � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "family_counsellor" �family counsellors�, � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "family_dispute_resolution_practitioner" �family dispute resolution practitioners� and courses, programs and services to which the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s20.html" \l "court" �court� can refer the parties to the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "proceedings" �proceedings�. 


Note: See subsection 4(1AA) for people who are taken to be involved in � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "proceedings" �proceedings�. 


� A � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "family_consultant" �family consultant� is a person who is: 


(a)  appointed as a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "family_consultant" �family consultant� under section 38N; or 


(b)  appointed as a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "family_consultant" �family consultant� in relation to the Federal Circuit � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s20.html" \l "court" �Court� of � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "australia" �Australia� under the Federal Circuit Court of Australia Act 1999 ; or 


(c)  appointed as a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "family_consultant" �family consultant� under the regulations; or 


(d)  appointed under a law of a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "state" �State� as a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "family_consultant" �family consultant� in relation to a Family � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s20.html" \l "court" �Court� of that � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "state" �State�. 


� Chisolm R., op. cit.


� Chisholm R. “Confidentiality and Information-Sharing in Family Law Dispute Resolution: Aspects of Current Law, Policies and Options” (2011) FRSA Conference at p.6.


� A � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "family_counsellor" �family counsellor� may disclose a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s10d.html" \l "communication" �communication� if the counsellor reasonably believes that the disclosure is necessary for the purpose of: 


(a)  protecting a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "child" �child� from the risk of harm (whether physical or psychological); or 


(b)  preventing or lessening a serious and imminent threat to the life or health of a person; or 


(c)  reporting the commission, or preventing the likely commission, of an offence involving violence or a threat of violence to a person; or 


(d)  preventing or lessening a serious and imminent threat to the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "property" �property� of a person; or 


(e)  reporting the commission, or preventing the likely commission, of an offence involving intentional damage to � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "property" �property� of a person or a threat of damage to � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "property" �property�; or 


(f)  if a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "lawyer" �lawyer� independently represents a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "child" �child�'s � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "interests" �interests� under an order under section 68L--assisting the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "lawyer" �lawyer� to do so properly. 


� Indeed, this was what many family counsellors and family dispute resolution practitioners told Dr Altobelli they would do at seminars and conferences across NSW.


� Personal communication between Dr Altobelli and Roderick Best, Director Legal Services NSW Department of Community Services, 10 August 2011, the effect of which was that notifications from the community based organisations in NSW numbered “so statistically insignificant that it doesn’t warrant a separate data line in our statistical collection when I thought that a fair number of reports should be made”.


� (1)  For the purposes of � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "this_act" �this Act�, � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "family_violence" �family� � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "family_violence" �violence� means violent, threatening or other behaviour by a person that coerces or controls a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s90md.html" \l "member" �member� of the person's family (the family � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s90md.html" \l "member" �member� ), or causes the family � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s90md.html" \l "member" �member� to be fearful. 


(2)  Examples of behaviour that may constitute � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "family_violence" �family violence� include (but are not limited to): 


(a)  an assault; or 


(b)  a sexual assault or other sexually abusive behaviour; or 


(c)  stalking; or 


(d)  repeated derogatory taunts; or 


(e)  intentionally damaging or destroying � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "property" �property�; or 


(f)  intentionally causing death or injury to an animal; or 


(g)  unreasonably denying the family � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s90md.html" \l "member" �member� the financial autonomy that he or she would otherwise have had; or 


(h)  unreasonably withholding financial support needed to meet the reasonable living expenses of the family � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s90md.html" \l "member" �member�, or his or her � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "child" �child�, at a time when the family � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s90md.html" \l "member" �member� is entirely or predominantly dependent on the person for financial support; or 


(i)  preventing the family � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s90md.html" \l "member" �member� from making or keeping connections with his or her family, friends or culture; or 


(j)  unlawfully depriving the family � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s90md.html" \l "member" �member�, or any � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "member_of_the_family" �member of the family� � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s90md.html" \l "member" �member�'s family, of his or her liberty. 


(3)  For the purposes of � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "this_act" �this Act�, a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "child" �child� is � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "exposed" �exposed� to � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "family_violence" �family violence� if the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "child" �child� sees or hears � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "family_violence" �family violence� or otherwise experiences the effects of � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "family_violence" �family violence�. 


(4)  Examples of situations that may constitute a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "child" �child� being � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "exposed" �exposed� to � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "family_violence" �family violence� include (but are not limited to) the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "child" �child�: 


(a)  overhearing threats of death or personal injury by a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s90md.html" \l "member" �member� of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "child" �child�'s family towards another � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s90md.html" \l "member" �member� of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "child" �child�'s family; or 


(b)  seeing or hearing an assault of a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s90md.html" \l "member" �member� of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "child" �child�'s family by another � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s90md.html" \l "member" �member� of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "child" �child�'s family; or 


(c)  comforting or providing assistance to a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s90md.html" \l "member" �member� of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "child" �child�'s family who has been assaulted by another � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s90md.html" \l "member" �member� of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "child" �child�'s family; or 


(d)  cleaning up a site after a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s90md.html" \l "member" �member� of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "child" �child�'s family has intentionally damaged � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "property" �property� of another � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s90md.html" \l "member" �member� of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "child" �child�'s family; or 


(e)  being present when police or ambulance officers attend an incident involving the assault of a � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s90md.html" \l "member" �member� of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "child" �child�'s family by another � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s90md.html" \l "member" �member� of the � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html" \l "child" �child�'s family. 


� Gibson K. op. cit. at p.30.


� Gibson K. op. cit. at p.31.


� 17 Cal 3D 425.


� Ibid at 446; discussed in Gibson K. op. cit. at pp.49-51.


� Gibson K. op. cit. at p.53 footnote 148.


� Waldman E. op. cit. at p.232.


� Ibid, at p.231.


� Ibid, at p.232.


� Gibson K. op. cit. at p.53.


� Without in any way detracting from the significance of the insidious problem of elder abuse.


� Chisholm, op. cit.


� Ibid, at p.40.


� A family consultant is a person who is:


(a)  appointed as a family consultant under section 38N; or


(b)  appointed as a family consultant in relation to the Federal Magistrates Court under the Federal Magistrates Act 1999; or


(c)  appointed as a family consultant under the regulations; or


(d)  appointed under a law of a State as a family consultant in relation to a Family Court of that State.


� “Family Law Courts” is the generic term used to describe the Family Court of Australia, the Federal Circuit Court of Australia, and the Family Court of Western Australia who between them are responsible for all of federal family law in Australia.  The Australian states have jurisdiction in relation to child welfare and protection matters.


� See s.11C.


� Court may order parties to attend appointments with a family consultant


(1)  A court exercising jurisdiction in proceedings under this Act may order one or more parties to the proceedings to attend an appointment (or a series of appointments) with a family consultant.


Note: Before exercising this power, the court must consider seeking the advice of a family consultant about the services appropriate to the parties’ needs (see section 11E).


(2)  When making an order under subsection (1), the court must inform the parties of the effect of section 11G (consequences of failure to comply with order).


(3)  The court may make orders under this section:


(a)  on its own initiative; or


(b)  on the application of:


(i)  a party to the proceedings; or


(ii)  a lawyer independently representing a child’s interests under an order made under section 68L.


� Based on communications with Karen Gabriel, Senior Family Consultant, Sydney.


� When the s.11F conference occurs before the first court date.


� All of these admissions routinely appear in the memoranda received following s.11F conferences both writers have read.


� The role of the Independent Children’s Lawyer is set out in s.68LA.
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