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I would like to acknowledge the traditional owners of the land on which we meet today and pay my respects to their elders past and present.
Thank you for the invitation to speak with you today about the role of the state child protection authority in the Family Court of Western Australia and the current set of arrangements between the Department for Child Protection and Family Support (CPFS), the Family Court of Western Australia (FCWA) and Legal Aid Western Australia (LAWA) that we believe lead to better outcomes for children in this jurisdiction. 
I have to confess that there is absolutely no exciting or entertaining way of discussing the contents of the memorandum of understanding (MOU) or more recent legislative amendments that affect the three sectors, but hope that through sharing some case studies, the interplay between the two may become a little more meaningful.
My invitation to address this conference marks an important point in a long and complex journey undertaken by the Department with the Family Court of WA and Legal Aid WA. After many years of negotiations, the three stakeholders entered into a Memorandum of Understanding (MOU) in 2008.  The Commonwealth and State family law family violence amendments brought the three stakeholders together again in 2012 to consider the effects of the amendments upon the respective agencies and their obligations to respond to family violence. In early November 2013, the three stakeholders met once more to consider the logistics of “a one-court model in protection cases where proceedings are already on foot in the Family Court WA.”  
 

Setting the scene in WA

“Western Australia is unique in the family law environment in that it is the only state in Australia to have set up its own state court in 1975 to administer family law matters.  The Family Court of Western Australia delivers dispute resolution services in accordance with its obligations under statute, primarily the Family Law Act of 1975 (Commonwealth) and the Family Court Act WA of 1997 (State).” 

The Family Court exercises both state and federal jurisdiction and has, for example, the power to make violence restraining orders under State law whilst at the same time as making orders resolving parenting disputes under Commonwealth law. When the Family Court deals with a child and determines that the child is in need of protection, the Court is able to exercise the powers of the Children’s Court.  This means that under certain circumstances the Family Court can make orders placing a child in the care of the State.  
According to the Chief Judge of the Family Court of WA, the Honourable Stephen Thackray
  there are “significant limitations” to this particular power which, in practice, has meant that it has rarely been used.    

The first limitation is that the Act states there must already be proceedings on foot in the Family Court of WA dealing with that child.  The second limitation is that this power can only be invoked in those cases where the child protection authority requests the Court to use its power. 
The Family Court deals with disputation between parents or relatives and the Children’s Court deals with cases where the child protection authority has formed the view that there are significant child protection concerns in relation to the care arrangements of a child or children.
Some cases begin in the Family Court, but end up being dealt with in the Children’s Court when the Department forms the view that statutory action is no longer warranted.  Conversely, cases commenced in the Children’s Court may end up before the Family Court, if the Department decides that statutory action is no longer warranted or alternatively considers there is a protective carer who can be persuaded to seek appropriate orders from the Family Court.  

Many of these matters involve multiple professionals across both jurisdictions including single experts and independent children’s lawyers.  Apart from the obvious duplication of resources, this two court system is very difficult for families to understand.  The courts use different terminology and have completely different processes. In December 2014, the three stakeholders commenced discussions with the Children’s Court about shared protocols between the Family Court and the Perth Children’s Court to facilitate the timely sharing of information in respect of families moving between the two courts. 
Prior to entering into the MOU, the Family Court of WA relied upon the issue of subpoenas to obtain information from the Department in relation to children’s matters before the Court.  Justice Thackray
 said “There was a lack of communication between the Court and the Department and I think a mutual lack of understanding and perhaps even respect.  The consequences of this were embarrassing and sometimes dangerous.”
Justice Thackray cited the following example of a case in which decisions were made without prior consultation with the Department, when a parent applied for a recovery order to the Family Court.  The matter was considered urgent and the evidence before the Court, persuasive.  The recovery order was made ex parte. It subsequently transpired that the evidence before the Court was in fact incomplete.  The day after the recovery order was executed, the Department removed the children from the applicant and filed a Care and Protection Application in the Perth Children’s Court, with the result that the children were immediately placed back with the parent from whom they had been removed.  Had the Family Court known of the Department’s involvement with the family at the time, the recovery order would never have been issued.   The difficulty in the days prior to the advent of the MOU was that the Family Court had no means of obtaining information from the Department on an urgent basis.   

This example would never occur today as the child protection consultant has access to the entire departmental record from her office in the Family Court building, including the full departmental client database and virtual client files and the Department is always consulted prior to these applications being heard on an ex parte basis.

In 2009, the Department set up a permanent presence in the Family Court of WA. Since then all internal enquiries from the Department in respect of matters before the Court and all requests for departmental information from the Court (apart from subpoenaed material) have been channelled through the departmental office in the Family Court WA.

Memorandum of Understanding

When the MOU
 was signed in 2008, the arrangements entered into between the Family Court WA, the Department for Child Protection and Legal Aid WA were unprecedented in Australia.  Today New South Wales, Tasmania, and the Australian Capital Territory have what Richard Chisholm
 states might “conveniently be called information-sharing provisions,” that is, information-sharing that occurs between various bodies involved with children. 
In Victoria, a single agreement or protocol was signed in 2011 between the Department for Human Services, the Family Court of Australia, and the Federal Magistrates Court “to facilitate contact [between the parties] in order to ensure that a child’s need for protection is met and to ensure the best possible outcomes for a child.”
 In 2012 the Department co-located one child protection officer in the Melbourne registry and one in the Dandenong registry. “ In Melbourne the focus is primarily on departmental policy and training whereas in the Dandenong registry, the role provides an operational interface between the family law courts and the Department's southern region.”

WA also has an information-sharing protocol relating to matters that involve family violence, the parties being the Family Court of Western Australia, the Magistrates Court of Western Australia, the Department of Attorney-General, the Department of Corrective Services, and Legal Aid Western Australia.  The measures in the agreement relate mainly to the two courts.

The key principle underpinning the WA MOU is that all parties share the same aim to provide the best possible outcomes for children. The agreement expressly acknowledges that as far as is practicable and permissible under the relevant statutory provisions, the parties will share and exchange information and resources in individual cases, where to do so would assist in achieving this aim. 
The MOU sets out a range of simple procedures for the exchange of information between the stakeholders, for example, the Department may have information of interest to the Court and relevant to what orders may be in the best interests of the child. In this circumstance, the Department notifies the Court that it has information which may be of interest to the Court in relation to specific persons.  Upon receipt, the Court forwards the information to the Legal Aid Duty Lawyer Service at the Court, and creates a party in its electronic filing system. Legal Aid may contact the Department for further information to assist them in determining whether a matter is urgent or whether a grant of aid will be allocated in a particular case.
If an application is filed, where notice has been given to the Court of departmental involvement, the inside cover of the paper file created in a matter, is marked accordingly. Appropriate enquiries may then be made of the Department concerning their involvement. Any relevant information may be sought or their attendance at Court requested.
The MOU acknowledges that applicants seeking ex parte recovery orders may not be aware of their obligations to disclose to the Court all relevant and material facts in their evidence. On each occasion that the Duty Registrar gives permission for the urgent listing of an ex parte application for a recovery order, a direction is given that the file is immediately referred to the Department for consultation. 
The necessary enquiries are then made of the Department and, in particular, whether the Department would have concerns if the recovery order was granted or whether the Department has any relevant information which should be taken into account by the Court when hearing the application.  This information is placed directly on to the Court file, or the Department may attend Court, as amicus, to deliver the Department’s view when it considers there are significant child protection concerns in relation to the application.

When the Court is aware that the Department has information that may assist the Court in making the most informed decision about the welfare of a child, the Department may produce to the Court the following information pursuant to what is called the pre-69ZW/202K procedure:
i) Whether CPFS have a file in relation to the matter;

ii) The date that the file was opened;

iii) The most recent intervention by CPFS in relation to the matter;

iv) The current status of any ongoing intervention by CPFS;

v) The estimated timeframe for the completion of those interventions; 

vi) To the extent practicable, the nature of the documents on the CPFS file.
Any documents named through this procedure may be ordered by the Court pursuant to Section 69ZW/202K of the relevant statutes. The documents sent by the Department to the Court are held in the Subpoena Section of the Court in a particular folder in preparation for the next hearing date. 
The Court is required under provisions in the Family Law Act and Family Court Act to provide copies of all Form 4 Notices of alleged child abuse and family violence or risk filed in proceedings, to the Department. The Family Court WA relies upon the Department to investigate all allegations of child abuse or risk of child abuse. The Department, in turn, is obliged to provide the Court with a written report in relation to the allegations investigated within an eight week period.
Her Honour, Magistrate Gail Sutherland, has said that the responses filed by the Department often act as a “reality check” to parties in interim proceedings, particularly in cases where the parties have widely different versions of the facts.

Sharing information with the Court through responding to Form 4 Notices of alleged child abuse and family violence is the most far reaching aspect of the Department’s contact with the Court.  Western Australia experienced a 40% increase in Form 4 filings in the first four months after the family violence amendments were proclaimed in 2012 compared with the same period over the two previous financial years. In 2014, 680 Form 4 Notices were filed compared with 554 the previous year. The Department substantiated child abuse in approximately 13-15% of all cases and family violence in approximately 6% of all cases.  
In 2011, the Department received 79 notices of child abuse alleging family violence and in 2012 (post amendments), received 358 allegations of family violence, that is, a 353% increase in that particular type of abuse, as a distinct and separate category of abuse. There has been a dramatic increase in the number of family violence allegations filed annually by parties since 2012. There has also been a notable national increase in the number of ‘no action warranted’ responses filed by child protection authorities following the amendments. This trend seems to coincide with the report of alleged historic family violence where there are no current attendant risks to the child or children. 

The Department and the Family Court work collaboratively in all matters where there are concerns for the welfare of children. To this end, the Court makes its files available to the Department for inspection at all times and ensures that the Department receives copies of all relevant orders. 

Departmental officers frequently attend case assessment conferences with family consultants and often participate in court events to assist the Court make appropriate decisions to protect children early in the proceedings.  Joint case discussions involving the Department, Independent Children’s Lawyers and Family Consultant’s are commonplace. 
Case study 
To appreciate the far reaching significance of the way in which the Department and the Family Court, in particular interact, I would like to take you through a case example.

The Department was issued with a “pre-69ZW” order in response to a person making application for parenting orders in respect of a non biological two and a half year old child. The Court record indicated that the child had been living with her non relative carer since the age of six months through private arrangement with the mother of the child. The mother was supportive of the proceedings in the Family Court and intended to consent to orders relating to the child residing with her non relative carer.

Upon initial inquiry into the matter, the child protection consultant ascertained that the mother of the child spent eight years in the care of the Department as a child, had three older children in the care of the Department due to physical abuse and neglect, and was about to give birth to another child which coincided with the application before the Court. She noted that the length of time this particular child had resided with the non relative carer was in contravention of section 104(2) of the Children and Community Services Act 2004. This section of the Act provides that a person must not provide care for a child under the age of 12 months for longer than 12 months unless the person is a parent, relative or authorised carer or the arrangements have been made pursuant to an order.  
After providing information to the Court pursuant to a pre-69ZW order, the child protection consultant suggested that the Family Consultant may like to consider recommending to the Court, the subpoena of departmental files for a full and comprehensive history of our prior involvement with this mother.
The following year orders were made to the effect that until further order of the Court, the child should live with the Applicant, and the Respondent spend time with the child as agreed between the parties. The order also requested that the Family Consultant make enquiries of the Department as to whether the Department had any reason why the order should not be made on a final basis.  

The Department’s response indicated that it had formed the view that there were no child protection concerns in relation to the child’s current living arrangements, and that there were no apparent child protection concerns in relation to the child returning to her biological mother.  Higgins and Kaspiew 
 made this point emphatically in their paper “Child protection and family law: Joining the Dots” when they said that the outcome of the state child protection authority’s assessment often simply related to the parties and their circumstances as they were found at the time of the assessment. The Department recommended that consideration be given to the return of the child to the mother, precisely because the Department considered the circumstances of both parties as they were found at the time of the assessment. The findings therefore concluded that there were no apparent current concerns about the mother’s capacity to care for the child. 
Little weight was given to the likelihood that this child was at future risk of harm by her mother because of the mother’s past behaviour, as the best predictor of future behaviour.
Following receipt of the Department’s report, the Family Consultant and child protection consultant pooled their respective information and mapped the history of the child’s family of origin, using the Signs of Safety Framework, which is the current risk assessment framework employed by the Department. 

What emerged from this analysis was a clear pattern of historic physical abuse, neglect, and abandonment of children at approximately the same age that the child subject to the proceedings was given away by her mother to her current carer. Following the Department’s contact with the mother, it became apparent that she had a fifth child residing with her and that she was pregnant with her sixth child.
Once the Department’s response was distributed to the parties, the mother opposed the application and a lengthy period of complex conflict between applicant and respondent ensued resulting in the applicant filing a Form 4 Notice of Child Abuse. Following receipt of the Child Abuse Notice (which set out a range of allegations against the mother), the child protection consultant at the court requested that the Department assess the likelihood of future harm in respect of the child in mother’s care. Recommendations made to the Court included, inter alia, that the child remain with her current carer because of her significant primary attachment to this person and because of the mother’s past history of harming the subject child’s siblings.  Following this recommendation, orders were made for the child’s current care arrangements to remain. 
The point in raising this example is to demonstrate the strength of information sharing not only between the Department and the Court, but also between the departmental officer at the Court and the Department as a whole, without which the Court could make decisions in the absence of all the information. Risk of future harm is a key component to prioritising child safety in all current child related Family Court proceedings. By working closely together in relation to this matter, the Department did not have to initiate Care and Protection Proceedings in the Children’s Court as it had done previously with respect to some of this child’s older siblings, and orders were made that will ultimately lead to the better protection of the child concerned. 
Current initiatives from WA
In December 2014, the integrated services reference committee comprising Legal Aid WA, Family Court WA, Children’s Court, Department for Child Protection and Family Support and the Attorney General’s Department submitted a proposal to the WA Government for jurisdictional change based on the Hands and Williams
 joint partial concurrency model. 
Under the proposed arrangements, the FCWA has jurisdiction to make care and protection orders upon application by the Department in circumstances where parenting order proceedings are on foot. The Children’s Court would have jurisdiction to make parenting orders in circumstances where care and protection proceedings are on foot and orders are made with the consent of all parties. 
Justice Thackray is in the process of developing a Practice Direction to improve the exchange of information between the FCWA and Children’s Court relating to the use of court documents such as Single Expert Witness Reports in child protection proceedings.

In March 2014 the Chief Justice issued a Practice Direction
 after extensive consultation with the Department, Legal Aid, and the Family Law Practitioners Association because of the significant impost upon the Department in complying with the return of subpoenas. The Practice Direction requires that leave of the FCWA be obtained for the issue of subpoena to the Department, in circumstances where documents have already been produced pursuant to S69ZW or 202K of the relevant statutes, or where they could have been produced by means other than subpoena. The Chief Justice also issued an Information Note to practitioners listing the documents that may typically be found on a departmental file in the hope that this would facilitate more specific requests for information from the Department using S69ZW/ S202K or subpoena. 
The WA Family Pathways Network, Legal Aid, Family Court WA, and the Department have been conducting bi-monthly walking tours through the court since the beginning of 2014. These tours provide participants with an opportunity to experience the journey a parent undertakes when making an urgent application in a parenting matter in the FCWA. Participants have the opportunity to meet registry staff, to sit in on the child related proceedings list, and to meet with Legal Aid, the child protection consultant, a family consultant and a judicial officer.
The Chief Justice presides over a small internal committee which meets quarterly to monitor the most litigious and high risk matters before the Court. This committee is not publicised because of the delicate nature of many of the matters. The child protection consultant sits on this committee and assists in the identification of high risk cases for the Department. 
Conclusion:
The key message to you today is that children are the primary beneficiaries of the MOU arrangements outlined.  
The immediacy of access to the full departmental record means that interim orders can be made very early in proceedings to protect children. 
The collaborative working arrangements and early participation in the Court process means that the Department is often able to close its files much earlier in the life of a family than ordinarily would be the case. 
These arrangements have obviated the need for the Department to initiate statutory action on many occasions or to intervene in proceedings in the FCWA.
Departmental staff express relief that the Court is no longer a confidential jurisdiction and that they are able to share information with the Court at any time and therefore play a meaningful role in assisting their clients to achieve good outcomes for their children in this jurisdiction.
The system we have introduced in WA through the ground breaking MOU is a significant advance on what was previously the position in our state when the Family Court was a confidential jurisdiction and relied upon subpoenas to obtain information from the Department.  
We are very proud of the MOU with Legal Aid WA and the Family Court WA and are convinced that it goes a long way towards achieving the best possible outcomes for children in this state. 

Thank you.
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