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1
Background to this project

In 2004 the National Judicial College of Australia (NJCA) initiated a process to promote the preparation of a national standard or benchmark for –

· the amount of funding that should be provided by Australian governments for professional development for judicial officers, and 

· the amount of time that should be available for each member of the Australian judiciary
 for professional development.

The NJCA’s reasons for promoting this standard were –

· that it might be the basis for submissions to governments to obtain a commitment that professional development for the judiciary is important and must be properly resourced, and

· to emphasise to heads of jurisdiction and to members of the judiciary the importance of time being made available for members of the judiciary to undertake professional development, and the importance of individual members of the judiciary being able to involve  themselves in  programs.

The NJCA believes that the formulation of such a benchmark will improve general awareness of the importance of professional development for the judiciary.

These reasons are supported by both the Australian Institute of Judicial Administration and the Judicial Conference of Australia.  This project has been endorsed by the Council of Chief Justices.

2
How the project has been undertaken

The project has involved two preliminary steps – a survey of practices and policies in some other countries and consultation with all heads of jurisdiction and some others in Australia.  Those surveyed are listed in Annexure A, together with a list of those who responded to the invitation to make a submission.  An outline of the submissions received is in Annexure B.

In the course of the consultation a number of suggestions and submissions were received on matters which are related to but not within the terms of reference of this project.  They are interesting and valuable but not reported in this report.  For example, information was provided on the continuing professional development (CPD)
 budgets of several courts: this shows the extent of the financial commitment by various courts but does not relate directly to the principles involved and the constraints on having a standard.

Letters were written to a number of bodies overseas seeking details of any standard which had been developed in their jurisdiction and also background information on its development and implementation.  A letter was also sent to all heads of jurisdiction in Australia seeking their views on an appropriate standard and practical aspects of implementing such a standard.    

A number of documents were referred to.  They are in Annexure C.

3
Why it is important that judicial officers engage in professional development

3.1
What is meant by professional development?

Professional development is a term used to describe those learning activities, formal and informal, in which a professional person engages and which contribute to the ongoing development of that person’s capacity to fulfil his/her professional role.  

So far as judicial officers are concerned, the learning involves an assessment by the judicial officer of his or her knowledge, skills and social insights, and measures to ensure that they remain current and are developed to the extent necessary to enable the performance of the judicial role at the highest practicable level.

The activities will mostly involve an engagement with others in events such as conferences, lectures, seminars, workshops or discussions.  The activities may be organised by the court in which the judicial officer sits, or by another body.  But the term also encompasses individual informal learning activities ranging from private reading to some form of structured learning, such as by means of a computer-based training program.

3.2
Why professional development is important

In more recent times formalised professional development programs have become an accepted and valued part of judicial life, contributing to an efficient and effective judiciary.
  In England the Lord Chancellor has observed that –

Gone are the days when it was considered almost an insult to suggest that judges needed training or that those coming on to the Bench should spring up fully formed from their professional practices.

Training and development are now recognised as an essential part of modern professional life and those coming up through the system, as well as the public, would be surprised if it were not.

This is a view echoed by Chief Justice Gleeson who has said –

Judicial education is no longer seen as requiring justification.  We are past the stage of arguing about whether there should be formal arrangements for orientation and instruction of newly-appointed judges and magistrates, and for their continuing education.  Of course there should.

Why is there such strong support for professional development by the heads of the judiciary in Britain and Australia (and elsewhere)?  The answer can be found in the following line of reasoning
 –

· members of the judiciary carry out their work in a context of constant change in society, social attitudes and values
· the judiciary bears responsibility for the resolution of justiciable disputes  between the state and the citizen and between citizen and citizen

· such disputes reflect our expanding and changing knowledge, developments in technology, changing social attitudes and the increasing complexity of modern society

· performance of the judicial function depends upon the relevant judicial officer possessing the necessary knowledge, judicial skills and social insights necessary to an understanding of it and the consequences of his or her decision concerning it

· the duty of a judicial officer to decide each case justly and according to law imposes a duty to ensure that he or she has the knowledge, skills and insights reasonably necessary to such decision.

3.3  Professional development and judicial independence

The involvement of judicial officers, in professional development, should reflect their judicial independence.  This means that professional development activities should be judge-led.  There is widespread support for, and acceptance of, this proposition.  Chief Justice Gleeson has succinctly outlined the reasons for judicial control as follows
 –

The first reason concerns the constitutional principle of judicial independence.  The purpose of the independence of the judiciary is to ensure both the reality and the appearance of impartiality in judicial decision-making.  That purpose would be undermined if the training and continuing education of judicial officers were in the hands of people who do not share the judiciary’s independence.

This means that judicial professional development activities should be controlled by the judiciary and the content and methods of delivery should be decided by the judiciary.

Those involved in providing professional development programs should have access to the best advice and support in preparing and presenting programs, and should have adequate resources.

Judicial independence applies to the individual judicial officer.  The prescribing of a standard does not detract from the entitlement of the individual judicial officer to choose his or her own approach to, and form of, professional development.

By proposing a standard the National Judicial College does not intend to dictate to individual judicial officers how they should undertake professional development.

Nor does the proposed standard mean that professional development for judicial officers is mandatory.

However, the publication of the proposed standard should encourage judicial officers to do all they can to meet the standard.  It should encourage governments to provide the necessary resources and, if they do, should encourage heads of jurisdiction to facilitate individual judicial officers meeting the standard.

3.4  Why professional development for judicial officers should be supported

Given the value and importance of professional development, it is appropriate to consider the reasons why there should be support to enable judicial officers to undertake professional development.

 The basis of the argument is that it is in the nation’s interest that it has a sound judicial system.  We can too easily take this for granted.  The judiciary shares the responsibility for ensuring that this continues to be the case.  It can, in part, fulfil this through its own professional development.  The Australian community reasonably expects that judicial officers will take appropriate measures to ensure they maintain and develop their skills through engagement in professional development.

The judiciary, like all other professions and trades, needs the benefit of professional development to ensure its ongoing competence and skill.  

Whilst judicial officers brings with them from their previous work as lawyers a highly developed understanding of the law and of the processes of the legal system, they face challenges, including –

· a heavy workload

· increasingly complex work

· limited resources to support them

· a changing society which is reflected in the matters brought before the courts

· changing expectations of the judiciary, and

· changing expectations  of the process of administration of justice.

It is in Australia’s interests that it has a healthy and strong judicial system and that in part requires the provision of suitable programs of professional development for the Australian judiciary to support it in meeting these challenges.  

A judiciary which is committed to maintaining its competence is in the nation’s interest, but that requires support by the nation – through the government.  Although governments throughout Australia make no direct investment in the professional development of members of the judiciary prior to their appointment, they do make varying investments in the professional development of judicial officers after their appointment.  As Chief Justice Doyle has said –

It is appropriate for Australians and Australian governments to be mindful of the vital interest that they have in the strength and health of the judiciary.  It is also appropriate for them to be mindful of the substantial investment that they make in the judiciary.

He goes on to say –

The importance of the administration of justice, and the substantial investment that society makes in the system for the administration of justice, and in judicial officers, leads to the conclusion that it is in our national interest to ensure that judicial officers perform as well as they can.

This leads Chief Justice Doyle to the following observation –

In the recent past our approach was that nothing much need be done at the institutional level to maintain and to improve judicial skills, and to ensure continued vigour and enthusiasm.  The theory was that a judicial officer would keep up to date by reading case law, through arguments of counsel who appear before them in court, and somehow or other (and it was always somehow or other) maintain their skills and enthusiasm, and adjust to changes, without any particular assistance in that respect.

I question whether this assumption was ever valid.  I believe that most professions these days accept the need for programs of professional development.  But whatever may have been the case in the past, I believe that in contemporary circumstances the assumption is no longer valid, and that Australian judicial officers need assistance to ensure that they perform as well as they can.

In short, Australia’s judiciary needs, in the national interest, to have available to it a good range of programs of professional development.  …….

Despite that, and although I suspect that most professions would regard what I have said as axiomatic, the provision of professional development programs for Australia’s judiciary has been neglected, and remains a hit and miss affair.

The argument essentially is, as expressed by Chief Justice Doyle –

This state of affairs reflects a failure by the judiciary itself, and Australia’s governments, to recognise the extent of the need for professional development for the judiciary, the importance in the national interest of meeting that need, and the common sense of recognising the substantial investment that Australia makes in the judiciary, and the merit of getting the best value for that investment.

An investment in professional development programs for the judiciary involves the commitment of resources in the form of money and judicial time, including the time of judicial officers participating in programs.  The investment is a sound one, because it will lead to an improvement in the efficiency of the judiciary and in the quality of justice.

4
The current situation in Australia

There is no standard promulgated in Australia.  There is however a considerable amount of professional development, for both newly appointed judicial officers and for longer serving judicial officers.

 Many courts have their own conferences. There are annual or biennial national conferences for judicial officers of the Supreme and Federal Courts, the District and County Courts and the Magistrates Courts.   The Judicial Commission of New South Wales (JCNSW) has a long established program of professional development.  The more recently established National Judicial College of Australia (NJCA) and the Judicial College of Victoria (JCV) also have regular programs.
  The Australian Institute of Judicial Administration (AIJA) also has a well established and well regarded program of conferences and seminars, many of which provide professional development for judicial officers.

Magistrates in most States and Territories are able to participate in professional development on a regular basis.  The availability of professional development for magistrates is to some extent dependent upon the jurisdiction: magistrates in smaller jurisdictions are disadvantaged due to the limited number of incumbents who can compensate for the absence of colleagues.  Although some magistrates attend professional development activities at their own expense, in the majority of cases such attendance is financed by their courts.

Magistrates in New South Wales (NSW) and Victoria are provided with significant professional development including induction courses and seminars.  This, no doubt, is due largely to the existence of the JCNSW and the JCV.

When the JCNSW was established in 1987 it requested each head of jurisdiction to commit to a certain number of judge release days to attend professional development programs conducted by the JCNSW.  The Local Court agreed to release magistrates for five days each year.  Initially the other courts did not specify a certain number of days but in time came to hold annual conferences, of varying lengths but usually two days, each year on court sitting days.

5
Policies and practices in other countries

In developing a standard for Australia, there is value in knowing what has been done in other comparable countries, particularly those where the common law is used.  In fact, as this chapter will show, it is really only in the United States and Canada that any standards have been developed.

5.1 England

There is no standard in England.  From time to time the Judicial Studies Board has attempted to formulate a standard but this has not occurred.  The major impediment appears to have been that it has not been possible to reach agreement with the senior judiciary on the allocation of necessary judge time to professional development to enable a standard to be implemented.

5.2 Scotland

There is no standard in Scotland and no apparent move to establish one.

5.3 New Zealand

In New Zealand there is no standard as such.  There is an established understanding, which is not documented, that the Institute of Judicial Studies will provide a specific number of programs to each bench each year.  For some benches this is two per year and for others it is three.  

5.4 Canada

In Canada the adoption of a standard was preceded by a research study undertaken in the early 1990s by the National Judicial Institute.  The core of the research was a consultation by questionnaire with all judges in Canada, supplemented by interviews with selected heads of jurisdiction, research into Canadian attitudes to judicial professional development and a study of standards in other countries and professions.

A set of standards, known as Standards for Judicial Education in Canada, were approved by the Board of Governors of the National Judicial Institute in October 1992 and the Canadian Judicial Council in March 1993.  Those Standards comprise –

A Preamble 
which sets out several general principles.

Goals
namely to bring about an awareness amongst judges that professional development is necessary, to provide guidelines which will bring about recognition of the need to make time and resources available, and to create standards for judicial professional development (in the Standards called judicial education).

Objectives
for judicial education itself.

Responsibilities
where they lie and what they are.

Curriculum
for judicial education generally.

Education for new judges
the standard is ten days of “intensive judicial education” as soon as possible after appointment”, the elements of which are the judge’s own court’s orientation program, a national orientation program, and attendance at such other seminars as may be useful.

Continuing education
the standard is approximately ten days per calendar year, and that there should be a balance of substantive law, skills training and current social issues.

Faculty
to comprise primarily judges who are experts in the area and capable of preparing and presenting educational materials effectively.


A copy of the Canadian Standards is in Annexure D.

The courts vary greatly in the way they deal with the Standards. The only court that has set this as a standard and enables judges to reduce sitting time to meet it is the Manitoba Queen's Bench. Others treat it as a standard to be striven for but not a standard that guarantees time away from court to meet it.

The average judge in Canada now engages in about 8 - 9 days of professional development per year. However in many courts judges are expected to use non-sitting time for at least some of their professional development.  In sum, the standard is seen as important but the ease with which judges are able to meet it and the strength of the Chiefs’ pressure to ensure judges meet the standard vary greatly.

5.5 United States of America

Federally

At the national level there have been at least two proposed sets of standards.  These have no statutory force as such and act only as guidelines.  There is no mandatory judicial education for the federal courts.
  

A number of individual States have promulgated either standards or rules in regard to mandatory judicial education.  The situation in regard to mandatory judicial education is set out in chapter 6 of this report.  In summary, it shows that mandated judicial education is widespread in the United States.  The mandated requirements, which are in effect a standard, vary considerably but very often the minimum number of hours of participation is 12 or 15. 

As early as 1982 the National Conference of State Trial Judges of the Judicial Administration Division of the American Bar Association (ABA) published its Standards for Judicial Education.  It is worth noting that the wording and structure of those standards are reflected in the Canadian standards, which clearly have drawn on the 1982 United States standards.  For example, the goals of these standards can be compared with the Canadian goals, as follows –

	ABA goals

To bring about an awareness by judges that training immediately after their selection, and from time to time thereafter, is necessary if they are to obtain and maintain professional competence.

To provide state government and courts information concerning judicial education and training which will bring about recognition of the need to make time and funding available for this purpose.

To create standards for judicial education and training programs …. which will provide quality education and training in procedural and substantive law of particular jurisdictions and in national standards and trends, and which will provide educational and training opportunities in jurisdictions where such are not otherwise available.
	Canadian goals

A
To bring about an awareness by judges that education immediately after appointment, and on a regular basis throughout their judicial careers, is necessary if they are to maintain and enhance essential competence, personal growth, and social awareness. 

B
To provide to interested parties and the public information on judicial education, and clear guidelines, which will bring about recognition of the need to make time and resources available for this purpose. 

C
To create standards for judicial education, both at a national and local level, which will provide excellent judicial education in procedural and substantive law of particular jurisdictions and in national standards and trends, and which will make available educational opportunities in jurisdictions where they are not otherwise available. 


The ABA standard in regard to newly appointed judicial officers is that they should before or immediately after taking office attend an orientation program of their own court, and within three years attend a comprehensive residential national judicial education program.

The standard does not set a number of hours for professional development but states that “every judge should attend, on a regular basis, programs on the substantive, procedural and evidentiary law of his or her state, and every three years at least one residential national program of an advanced or specialised nature”.  It also states that “judicial education should be a part of the official duties of a judge”.

The other standard developed at a national level is that of the National Association of State Judicial Educators.  This Association has members from 47 jurisdictions in the United States and beyond.  It uses a term not used in Australia – “judicial branch” – which it seems encompasses both judges and court staff.  That Association has developed over time Principles and Standards of Judicial Branch Education which appear to relate both to judicial officers and court staff.  The most recent statement of the principles dates from 2001.  These principles are not binding on the States and were drafted to serve as “minimum goals or aspirations”.

A number of the principles in those Standards are not relevant to this project and are not reported.  Those that are relevant are as follows
 –

Principle 1:  Formal education for [judicial officers] is essential for the judicial system to perform and uphold public trust and confidence in the judicial system.
Although expressed at a high level of abstraction, this principle is also a driving imperative in Australia.  It entails that every judicial officer should be given the opportunity to engage in professional development.

Principle 3:  Beginning with orientation, [judicial education] should meet the changing career needs of [judicial officers]
This principle reinforces the need for an orientation course and recognises that needs can change over a judicial officer’s career.  The principle requires that “curricula for [judicial education] should address particular skills and knowledge for each position and assignment. Each curriculum should address job performance, important issues in the court system and [the] broader justice arena, equal access to justice, and responsibility to enhance public trust and confidence in the justice system”.

For the purposes of this project the key statement made under this principle is that 

[Judicial officers] should attend a [judicial education] program at least once a year and should devote a minimum of 24 hours annually, exclusive of orientation, to education relating to ‘[judicial] issues and operations.

In 1998 the American Judges Association joined with the Conference of Chief Justices to endorse the Principles and Standards of Continuing Judicial Education as adopted by the National Association of State Judicial Educators.

At the state level

A number of states have adopted standards, ie. specifically rather than indirectly in the form of mandatory judicial education requirements.  A good example is the Standards of the State of Washington.  Under these Standards, the minimum requirement for each judicial officer is 45 credit hours of judicial education every three years.  This is equivalent to 15 hours each year, or about two days.

The Standards provide that up to 15 hours additional to those required for a three year period may be carried forward to the next period.  They further provide that at least six credit hours for each three year period shall be earned by completing programs in judicial ethics.

In regard to new appointees, the Washington State Standards provide that within 12 months of appointment a judicial officer shall attend the Washington Judicial College program.

The Standard provides that failure to comply with the requirements of the rule may be deemed a violation of the Code of Judicial Conduct and the judicial officer could be subject to sanction by the Commission on Judicial Conduct.

Another example is the standard for the State of California, which is incorporated into its Rules of Court.  Rule 970 of the California Rules of Court, adopted in 1996, provides –

(a)  [Judicial education responsibility] Judicial education for all trial and appellate court judicial officers throughout their careers is essential to enhance the fair and efficient administration of justice. Judicial officers are entrusted by the public with the impartial and knowledgeable handling of proceedings that affect people's freedom, livelihood, and happiness. Participation in judicial education activities is an official judicial duty. To preserve the leadership and independence of the judicial branch, the responsibility for planning, conducting, and overseeing judicial education rests with the judiciary.

(b)  [Judicial education objectives]   ……..
(c)  [Applicability] All California judicial officers shall comply with these judicial education requirements.

(d)  [Definitions]  ………
(e)  [Educational requirements for new judicial officers]
(1) 
Each newly appointed or elected trial court judicial officer shall complete three weeks of new judge education provided by the Center for Judicial Education and Research (CJER) within the following time frames:

(i) 
A one-week orientation program shall be completed within six months of taking the oath as a judicial officer. Elevated judges and commissioners and referees who become judges are excluded from this requirement if they have previously attended the one-week program.

(ii) 
The two-week Judicial College shall be completed within two years of taking the oath as a judicial officer.

(2) 
Each new Court of Appeal justice shall attend a new appellate judge orientation program sponsored by a national provider of appellate orientation programs or by CJER within two years of confirmation of appointment.

(f)  [Budget] Each presiding judge shall include as part of the court's budget request adequate funding to provide annual judicial education consistent with Standards of Judicial Administration section 25.

(g)  [Educational leave] Each presiding judge shall grant sufficient educational leave to all new judicial officers to enable them to meet the requirements of subdivision (e). To the extent compatible with the efficient administration of justice, all presiding judges shall grant to all judicial officers sufficient leave to participate in educational programs consistent with Standards of Judicial Administration section 25.

6
The link between a standard for professional development and mandatory professional development for judicial officers

This report does not examine whether professional development should be mandated.    This report is concerned with the question whether a standard or benchmark might be developed which courts and individual judicial officers could aim to meet, and if so what it should be.

However, the mandatory requirements to be found elsewhere are an indication of what a standard might be, and to that extent are discussed here.  Also the arrangements for funding of judicial education in the United States contribute to an appreciation of what a standard might entail. 

In almost all States of America continuing education is mandated and this has the effect of establishing a standard in those jurisdictions.  In a few instances, although the requirement to engage in professional development is mandated, the number of hours is not set. 

The table on the following page indicates the requirements for mandatory continuing judicial education in only those States where the number of hours is designated.
  The sources of funding are also shown.

The table indicates that the number of hours varies considerably, although the most frequent requirement is 12 or 15 hours.  A very common source of funding is, what is called, State funding.  The source of the information provided in the table does not indicate if that means that the funding comes from the treasury of the State concerned, or whether from the funds of the relevant State court.

What is clear from the table is that professional development for judicial officers is very widespread in the United States where, in most States, it is mandated.  If a standard were to be derived from the actual requirements and practices it could be said that judges at all levels are required to engage in judicial professional development each year and that in most instances that involves at least 12 hours of participation in professional development activities.

Table:  
Mandatory continuing judicial education requirements 

in the United States of America

	
	General jurisdiction judges
	Limited jurisdiction judges
	Appellate court judges

	
	Hours
	Funding
	Hours
	Funding
	Hours
	Funding

	Arizona
	16
	S/M/T
	16
	S/M/T
	16
	S/T

	Arkansas
	12
	S
	12
	S
	12
	S

	Colorado
	15
	S
	15
	S
	15
	S

	Connecticut
	24
	S
	15
	-
	None
	

	Delaware
	30
	S
	30
	S
	30
	S

	Florida
	10
	S/F
	10
	M/F
	10
	F

	Georgia
	12
	S
	n/s
	
	12
	S

	Hawaii
	32
	S
	32
	S
	None
	

	Indiana
	36
	S/M/T
	36
	S/M/T
	36
	S/T

	Iowa
	15
	S
	15
	S
	15
	S

	Kansas
	12
	S/F
	12
	S
	12
	S

	Kentucky

	25
	S
	25
	S
	25
	S

	Louisiana
	15
	T
	15
	T
	15
	T

	Maryland
	28
	S
	28
	S
	28
	S

	Michigan
	12
	S
	12
	S
	12
	S

	Minnesota
	15
	S
	n/a
	
	15
	S

	Mississippi
	12
	S/F
	18
	F
	12
	S/F

	Missouri
	15
	S
	15
	S
	15
	S

	Montana
	15
	S
	None
	
	15
	S

	Nevada
	12
	M/F
	1
	M/F
	12
	S

	New Hampshire
	12
	S
	12
	S
	12
	S

	New Jersey
	15
	S
	6
	S/M
	15
	S

	New Mexico
	15
	S/F/T
	15
	S/F
	15
	S/F/T

	New York

	12
	S
	12
	S
	12
	S

	North Carolina

	15
	S
	15
	S
	15
	S

	North Dakota
	15
	S
	8
	M
	15
	S

	Ohio
	20
	S/M/T
	20
	S/M/T
	20
	S/M/T

	Oklahoma
	12
	S
	None
	
	12
	S

	Oregon
	45
	-
	None
	
	45
	T

	Pennsylvania
	None
	
	32
	S
	None
	

	Rhode Island
	10
	S
	10
	S
	10
	S

	South Carolina

	15
	S/T
	15
	S/T
	15
	S/T

	Tennessee
	15
	S
	15
	S/M
	15
	S

	Texas
	16
	S/M
	16
	S/M
	16
	S/M

	Utah
	30
	S
	30
	S/T
	30
	S

	Vermont
	64
	S
	64
	S
	64
	S

	Virginia
	12
	S
	12
	S
	12
	S

	Washington
	15
	S
	15
	S
	None
	S

	West Virginia
	15
	S
	None
	
	None
	

	Wisconsin
	30
	S
	12
	M
	30
	S

	Wyoming
	15
	S
	15
	S
	15
	S


Legend:  
S = State; M = Local; F = Fees; T = Tuition; n/s = not stated; n/a = not applicable

7
A discussion of the major issues involved

This chapter discusses the major issues involved in developing a standard.  This is preliminary to proposing a standard which is done in the next chapter.  Much of what is discussed arises from the responses received from heads of jurisdiction to the invitation to contribute to the development of a proposed standard, and from what has been available from overseas.
7.1 Support for a standard and reasons for that support

The first issue is a fundamental one, and that is whether there is support for the concept of a standard for professional development.  

All heads of jurisdiction who replied expressed support for the setting of a standard in one form or another.
  The Australian Association of Magistrates (AAM) similarly supported the concept of a standard.  This widespread support is unsurprising.

Usually the support was provided on the basis that the value of such a standard is self-evident.  In a few cases, reasons for this support were proffered.  The attitude of the AAM, for example, was that
 –

the professional development of the Judiciary within Australia is a fundamental requirement within our judiciary system.  Judicial officers should be provided universally with appropriate funding, resources and opportunities to extend their legal education and attend relevant conferences, seminars and meetings to further develop their expertise and skills.

Thus, the justification is seen as the further development of expertise and skills.

 Chief Judge Wolfe’s view was that a standard could be critical in maintaining public confidence in the courts, as appointments are drawn from a more diverse group than in the past.

Chief Magistrate Heath pointed out that, in the absence of a recognised benchmark, individual courts have great difficulty in persuading government that current levels of professional development are inadequate.  He recognised that the judiciary may from time to time be accused of never being satisfied with what is provided.  A benchmark set responsibly, that takes into account international standards, would provide an independent point of reference.

As Judge Victor Hall, the Director of Studies of the Judicial Studies Board (JSB) in England, has argued, the concept of time out-of-court can be wrongly treated as non-judicial time.  He says that it would be inaccurate to treat time out-of-court as being non-productive time because judicial professional development should be regarded as an essential element of the art of being a judge and hence the time out-of-court spent for such purposes is justified.

7.2 Cost considerations

In expressing support for a standard, heads of jurisdiction recognised that the one of the two major impediments to its successful implementation would be the cost.  This is the chief constraint.



There are, in fact, two potential costs –

· the direct and indirect costs of the professional development itself for the individual judicial officer

· the cost of lost judicial time which may need to be paid for by, for example, the appointment of more judicial officers.  (This cost is dealt with in the next section of this chapter.)

It is worth repeating that the provision of professional development programs should be regarded, as it is in many industries and professions, as a sound investment.  Usually a registration fee will be payable to attend a professional development activity, except when the activity is the court’s own annual conference or similar activity.  Then the cost is met by the court.  If all judicial officers in a court were to meet the minimum standard, many courts would need to set aside significantly more than they do at present for registration fees in their annual budgets.   Where an activity takes place away from the court there will be additional costs in the form of travel, accommodation and daily living allowances.  

If a court itself conducted a professional development activity or an annual conference, which would enable its members, at least in part, to meet the standard, then that activity would usually require a significant allocation of funds, presumably from the court’s budget.  Costs could include venue hire, printing, speakers’ fees, travel and accommodation costs for the court’s members, and so on.

In NSW the costs of professional development activities are sometimes shared by the courts and the JCNSW, which has its own budget.  In some cases the court covers most of the costs and in other cases they are borne solely by the JCNSW.  Usually both contribute to the cost of judges’ residential conferences.

A further matter to consider, as Chief Magistrate Bradley has pointed out, is that any government which provides funds will want to ensure the money is being appropriately spent. 
7.3 Judicial release time

The other major issue is the implication which flows from releasing judicial officers to participate in professional development.  

As the JSB has noted, the issue of the cost of time lost to judicial court duties is not unique to judicial studies
.  It applies to all forms of in-service training.  The JSB points out that “there must always be a tension between the need to obtain the maximum amount of work out of an individual …. and the need to train him to perform that work more efficiently”.

The JSB has observed that heads of jurisdiction are rightly determined to reduce waiting times in their courts.   So before authorising release from judicial duties, they will want to be satisfied that the professional development is useful – that is to say both relevant and effective.

Judicial officers already spend time on professional development.  The issue is whether meeting the proposed standard would mean that more sitting time is lost, and how that could be managed.  Some courts might already be meeting, or be close to meeting, the proposed standard.   

Finding judicial officers to replace those who are engaged in professional development can be a difficulty.  Many heads of jurisdiction made this point.  They were concerned about the impact if all members of their court were to comply with a minimum standard.  

Meeting a standard could require additional appointments to a court.  This is a factor to be considered. 

But once again it needs to be remembered that professional development  should make a judicial officer more effective and able to deal with cases more efficiently  These benefits should make up, at least in part, for the lost release time. 

Disruption to the court

  As the JSB has pointed out, judicial officers’ working time is not restricted to time in court.  Much of their preparation is done out of court hours.  

It is to be expected, and is accepted, that judicial officers will devote some of what would otherwise be their ‘spare’ time to improving their skills, and this includes professional development.  Thus the disruption can be alleviated if it is accepted that a judicial officer will contribute some of his/her personal time to professional development, eg. by travelling on a weekend or in the evening to a professional development activity. 

In the longer term distance learning might have significant implications for judge release time.  Through distance learning, it may be possible to reduce the number of face-to-face seminars and hence reduce the disruption caused.  It remains to be seen whether that optimism is so.  The cost of establishing and running such programs (technology and educational design costs) can be substantial.

7.4 Need for a differential standard

A number of those consulted saw a standard potentially extending to matters other than time and funding for professional development; to matters such as what a judicial officer should do by way of professional development.  Some of the matters raised, as reported below, may not be of concern as the standard proposed later in this report is confined to the amount of time which should be made available for professional development, and the amount of funding which should be provided.

A number of heads of jurisdiction cautioned that it could be a mistake to prescribe a single standard for the whole Australian judiciary.  This caution was expressed in slightly different ways.

Chief Justice Gleeson and other heads of jurisdiction made the point that they could foresee difficulty in formulating a general standard that would apply across a wide variety of jurisdictions.  By way of illustration the Chief Justice noted that setting a common standard for courts as diverse as the Magistrates Court of the Northern Territory and the NSW Court of Appeal would not be easy.

Chief Justice Spigelman, speaking on behalf of JCNSW, said that differences in judicial officers’ conditions (eg annual leave, financial support available for conferences), should be taken into account.

Chief Justice Martin noted that the best means of achieving appropriate development depends substantially upon matters such as the size of the court, experience of each judge and the jurisdiction(s) in which the judge sits.  He stated that a national standard should not become a compulsory standard such as those continuing legal education (CLE) standards which are being adopted for legal practitioners regardless of their experience and seniority.  

Chief Magistrate Heath argued that, although the concept of a universal standard is appealing, there is a need for the standard to recognise how the needs of judicial officers might differ at different points in their time in office.

It is appropriate to distinguish between professional development on appointment to the bench and professional development throughout a judicial officer’s career.  That is a generally accepted distinction.

The difficulty with having a differential standard is how such a standard could be expressed in the context of a single statement.  It might be possible to have a different standard for appellate court judges.  It might be possible to have different standards for the three main levels of courts – magistrates courts, district courts and supreme courts – but how would other courts be accommodated?  It might be possible to have a different standard for judicial officers in their early years of appointment.  All of these are possibilities and there are others, but the prospect of having a workable and understandable standard starts to diminish as all of these permutations are incorporated.

Another possibility is to have a minimum standard, expressed in number of hours, but with an added statement that each court would ‘build on’ the minimum standard and set an appropriate standard for its judicial officers.  This approach is adopted in the standard proposed later in this report.

7.5 The time which a standard should prescribe for judicial professional development

A standard is not going to mean much unless a minimum amount of time is prescribed.  But there are at least two problems with this.  One is that a single required amount of time may be insufficiently flexible and reflective of the varying needs and situations of courts and individual judicial officers, for all sorts of reasons.  A number of the heads of jurisdiction made this point.  The other is that the specification of a number of hours of participation in professional development limits the standard to situations where judicial officers engaged in face-to-face activities.  This too may be unduly inflexible.  Both of these issues are discussed below.

However, the number of hours needs to be considered and resolved.  A range of proposals can be reported.

First, so far as the standards in the United States and Canada are concerned, the situation is –

National Association of State Judicial Educators
24 hours per year

State of Washington
15 hours per year (average)

State of California
number of hours not stated

Canada
10 days per year

Turning to the comments received from within the Australia, there is a considerable variety of views –

· Ten days per annum – this is the number of hours supported by, amongst others, Chief Magistrate Heath and the AAM’.
   

· Chief Magistrate Heath also suggested that, in addition, in every fifth year there should be an additional five days of professional development, preferably to occur outside the judicial officer’s own State or Territory.  
· Chief Justice Black’s tentative view is similar, namely that something in the order of two weeks is the appropriate standard.  

· Chief Justice de Jersey considers that a period of between five and ten days would be appropriate.

· The judges of the NSW Land & Environment Court propose that the period be about five days, thus permitting attendance at the judicial officer’s own court’s two day conference and attendance at one other professional development activity.

A number of those supporting a specific period considered that, in addition there should be a period of five or so days for judicial orientation for newly appointed judges.  

So far as actual practice is concerned, the NSW practice is that at least two days are provided by the higher courts, and five days by the magistrates’ courts.  Similarly, in New Zealand the actual practice is two or three programs per year – the time of them can no doubt vary.

Given that any standard would have to be capable of implementation within the context of existing practices in Australia and allowing for the likely level of financial support, an appropriate standard for Australian courts could be a minimum of five days each year.

Five days a year is already achieved by some judicial officers.  It is a reasonable standard for which to aim as a minimum. 

Although the standard proposed later in this report is expressed as numbers of days in a year it should be able to be met over a period of two or three years.

7.6 Whether the time should all be in court time or not

There is the issue of whether some of the time devoted to professional development should come from the judicial officer’s personal time.  Or should the standard state that the required minimum number of hours devoted to professional development should all be foregone court time?

Chief Justice de Jersey raised the issue of whether the time made available for professional development could be taken from a judge’s potential leave or debited against long service leave.  There does not appear to be any precedent elsewhere for this approach, the usual practice being that court rosters take into account that judicial officers will be away from their court-related duties whilst engaged on professional development.

A reasonable resolution of this issue could be that most of the time spent in professional development should be time which would have otherwise been spent on court-related duties.  The same should apply to the associated time needed for travel and so on.  But, judicial officers should consider it as part of their professional duty to contribute some of their personal time to professional development activities.  Any standard should assume that a judicial officer should spend some private time on professional development.  It is not practical to specify the proportion of private time that should be spent.

7.7 Newly appointed judicial officers

The situation in regard to newly appointed judicial officers requires special consideration.  In Australia a standard of sorts is already emerging with many newly appointed judicial officers already participating in orientation programs such as the National Judicial Orientation Program or the JCNSW’s orientation programs.

The standards in North America make special provision for newly appointed judges, and require that they take part in an induction or orientation program prior to, or soon after, appointment.  In England there is not a universal requirement but in several courts there is a requirement that newly appointed judicial officers attend an appropriate orientation program.  For example, before being authorised to sit in the County Court, recorders and deputy district judges are required to attend a residential civil induction course which last for four days.
  Similarly, before being authorised to sit in the Crown Court, recorders-designate are required to attend a JSB five day residential induction course.

The need to provide time for newly appointed judicial officers to attend an orientation program is supported by a number of heads of jurisdiction.  For example, Chief Magistrate Heath argued that for newly appointed judicial officers there should be, in addition to the standard requirement for professional development, a requirement that they participate in an appropriate program within the first 12 months of appointment.  Chief Justice de Jersey considered that, in addition to any standard annual period, an additional period of five or so days should be available for judicial orientation for newly appointed judges.  The judges of the NSW Land and Environment Court considered that all newly appointed judicial officers should be permitted to attend the five day National Judicial Orientation Program.  Chief Magistrate Bradley considered that newly appointed judicial officers should be required to attend a suitable initial conference.

There is a readiness in Australia to accept a standard for newly appointed judicial officers.

7.8 Judicial officers in isolated areas

A problem which will inevitably arise is that a standard could be difficult to implement for judicial officers who work in isolated areas.  The AAM points out that the lack of resources to compensate for the absence of magistrates in isolated and remote areas is a significant constraint.
  However, if a standard is desirable, it must be applied to all judicial officers.  They too need to have access to appropriate programs.

In adopting a standard, a court would need to consider how it could implement it for members working in isolated areas.    Even those in outer suburban areas need to be considered.  

7.9 The extent to which judicial officers should be free to choose their own professional development

As indicated above, the concept of a standard for professional development is confined to time and money, so the extent of choice is not an issue.  When mandatory CLE has been introduced in the legal profession, the question of whether an individual lawyer should have the freedom to decide what CLE he/she will participate in, or whether there should be some prescription of how the prescribed number of hours should be used, has arisen.  For example, the NSW Bar Association has specified that a minimum number of hours be devoted to areas such as ethics and practice management.   

The argument in favour of such a prescription would be that a standard could effectively be undermined if a judicial officer were to meet the standard by engaging in professional development which bore no or little relationship to his/her work or needs.  There has been argument, particularly in North America, that a standard should include a requirement to attend professional development in some particular areas.  The Canadian standard includes the requirement that there be a balance between substantive law, skills and current social issues.  

The view that there should not be a prescription is perhaps best expressed by the JSB in its Report for 1983–1987 –

the individual judge is often best placed to identify the area where his skills need reinforcement.  What the judge needs is not invariably a set-piece lecture which is the same for everybody, but a repertory of materials which he can deploy as he thinks fit.

The standard proposed later in this report does not include a requirement that it be met by participation in any particular type of professional development or on any particular topics.

7.10 Non-fulfilment of the standard

Having adopted a standard, the question arises as to what should happen should a judicial officer not fulfil the standard, for a particular year or consistently over period of time.  The standard proposed in this report could be satisfied over a three year period.  The prospect of its non-fulfilment in any particular year therefore does not arise.

The State of Washington’s mandatory judicial education standard provides that failure to comply is deemed a violation of the Code of Judicial Conduct and that could subject a judicial officer to sanction by the Commission on Judicial Conduct.

Chief Magistrate Bradley observed that, if one starts with the point of view that professional development for judicial officers is for the public good, then questions arise as to whether there ought to be some degree of coercion as to attendance and participation.  He notes that some judicial officers could mistake the concept of independence as an excuse to determine absolutely what they will do.

On the other hand, Chief Justice Martin pointed to a potential danger that a standard could become a means by which an individual judge or court may be measured or criticised.  He believes that a standard should “not become a compulsory standard such as those CLE type standards which are being put in place for legal practitioners (regardless of their experience and seniority)”.

There are two issues here.  Is there a hidden danger in setting in standard, either for a court or for an individual judicial officer?  And does a court create a problem for itself in setting a standard and then have the issue to confront of what it should do when a member of the court does not comply with the standard.  

These are matters for individual courts to determine and go beyond the bound of this study; hence there is no statement in the suggested standard in regard to its non-fulfilment.

There is an important role for a head of jurisdiction in regard to professional development – to encourage members of the court to meet the standard and to facilitate that by allocating their work in such a way that they can meet the standard.  But this, of course, will depend on governments providing resources to enable heads of jurisdiction to do this.

7.11 Need for a standard to be matched by an efficient and effective administration of the professional development program by providers

With the increase in professional development which would inevitably arise with the introduction of a standard, there will also be a need for increased liaison and coordination by providers of professional development to avoid duplication, keep costs down and enable efficient planning by courts.  The judicial professional development bodies in Australia have now formed a Judicial Education Administrators Group which meets twice a year to exchange information, avoid duplication and promote cooperation.  An internet calendar of professional development events is also now available.

7.12 Could the standard encompass self-directed learning?

This has been an issue in the debates about the introduction of mandatory CLE programs for the legal profession.  That debate is not repeated here in any detail.   In brief, some have argued that the requirement that a standard (or mandatory CLE) be fulfilled by attendance at face-to-face activities fails to recognise that practising lawyers (and judges) learn principally in other ways, and that such a requirement is unduly restrictive – and indeed is an inappropriate solution.  It has been argued, in the context of the mandatory CLE debate, that such a requirement could deflect lawyers from the type of learning which, for them, is most effective.

So, the question is, could the standard be met by a judicial officer’s own form of professional development, which could include reading, discussions with others, or more formalised forms of self-directed learning, such as online courses – which are now emerging in the legal profession but are so far not available for judicial officers?
  The problem is that, whilst recognising the point being made, it is well-nigh impossible to establish in a straightforward way that the standard has been fulfilled.  Some of the mandatory CLE schemes permit their requirements to be fulfilled in part by self-directed learning, such as viewing videos, participating in online courses or engaging in academic courses.

It is also valuable to observe that self-directed learning might not provide the benefits that are gained from judicial officers interacting with each other and presenters, especially those from outside the legal sphere.

The Canadian study which preceded the development of a standard in that country identified that the judges’ preferred methods of instruction were private study, group discussion, panel presentation as well as lecture.

The most practical solution is that a standard be set which encourages a substantial element of its fulfilment to be by means of participation in organised professional development activities, but which accepts fulfilment  by self-directed learning activities.  In principle there should be no need for any reporting.

7.13  Resources

As has been observed already (see 7.10 above), the standard can be met only if courts and the providers are given sufficient resources to enable them to do so.

Some courts are likely to meet the proposed standard already, and have the required resources.  Others probably do not meet the proposed standard and do not have the resources.

The NJCA recognises that for some courts the standard is a target at which to aim.  The adoption of the standard provides an identified target.  Recognition of the standard by governments will establish a benchmark against which to measure resources made available for professional development.

8 A standard for Australian judicial officers

8.1 Preliminary comment

In this chapter a standard is proposed.  It is partly based on the standard proposed in Canada.  However, it confines itself, as requested by the Chair of the NJCA, to “the amount of funding that should be provided by Australian governments for judicial professional development, and to the amount of time that should be made available to each member of the Australian judiciary for professional development”.
  It takes into account the various submissions and comments received. 

There seems no particular value in developing a completely new standard when one already exists and is apparently well received in Canada, particularly as that standard is based on one in the United States.  However, the wording of the Canadian standard has not been followed when it is considered that the language could be adapted to what is more common in Australia or that different language could make the point more clearly.

The standard is, in summary, that each judicial officer be permitted and encouraged to engage in a minimum of five days of professional development each year.  It is recognised that it may be necessary for some courts to move to this standard over time.  It is proposed that the standard be reviewed, in the light of experience, in 2010.

Proposing a standard does not imply that judicial officers have a personal obligation to find the funds for their own professional development.  The responsibility is a court responsibility.

The Standard does not imply that existing court-based programs should come to an end; indeed it is based on an expectation that they will continue and that the NJCA and the JCNSW, JCV and AIJA will work in conjunction with them. 

8.2 The standard

Standard for Judicial Professional Development in Australia

Preamble
Judicial officers will be better able to maintain the high standards required of them if they are provided with, or given access to, appropriate professional development programs that help them to maintain and improve skills, respond to change in our society, maintain their health and retain their enthusiasm for the administration of justice.

Australia’s judicial officers must deal with a range of challenges, including –

· increased workloads

· increasingly complex work

· limited resources

· a changing society

· changing expectations of the judiciary, and

· changing expectations of the process of administration of justice.

In this context, a commitment by heads of jurisdiction and individual judicial officers to professional development should be made, bearing in mind the following general principles: 

· Equally available and adequate professional development for all judicial officers in Australia will enhance the fair and efficient administration of justice. 

· Judicial officers should consider participation in professional development activities to be a duty.

· Heads of jurisdiction should encourage judicial officers to participate in professional development and adequate resources must be made available to enable such participation, the cost of participation being met by the court in question.

· The responsibility for planning, conducting and overseeing relevant and responsive professional development properly rests with the judiciary, in consultation with education professionals and other appropriate experts.

The commitment can be met only if Australia's Governments provide the resources to enable it to be met.  Resources need to be provided to courts to enable them to conduct their own programs, and to enable them to meet the cost of judicial officers attending programs provided by others.

Resources should also be provided to organisations, controlled by the judiciary, that are established for the purpose of providing professional development programs to the judiciary.  They are the National Judicial College of Australia, the Judicial Commission of New South Wales, the Judicial College of Victoria and the Australian Institute of Judicial Administration.
Professional Development for all Judicial Officers

Each judicial officer should be able to spend at least five days each calendar year participating in professional development activities relating to the judicial officer’s responsibilities.  The standard should be reviewed in 2010.

This standard need not be met in each year but can be met on the basis of professional development activities engaged in over a period of three years.

This standard can be met, in part, by self-directed professional development.

Judicial officers should be released from court duties to enable them to meet this standard.  However, judicial officers should commit some private time to meet the standard.

Professional Development for Newly Appointed Judicial Officers

On appointment a judicial officer should be offered, by the court to which he or she is appointed, an orientation program.  The program should inform the judicial officer about the work and the functioning of the court.

Within 18 months of appointment, a judicial officer should have the opportunity to attend a national orientation program, involving judicial officers from different courts and jurisdictions.  The program should be a residential program of about five days’ duration.

Commentary on the Standard
The goals of the Standard for Judicial Professional Development in Australia are: 

(
To encourage an awareness by judicial officers that professional development, on a regular basis throughout their judicial careers, is necessary if they are to maintain and enhance their adherence to the high standards required of them, and to adjust to change.

· To encourage judicial officers to undertake professional development, while leaving the meeting of the standard to the individual.

· To give Australia’s governments and the public clear guidelines, which will encourage recognition of the need to make time and resources available for this purpose. 

· To create standards for professional development for judicial officers which will facilitate and support the provision of adequate professional development programs of a high standard. 

All those involved in the provision of professional development for judicial officers should endeavour:

· To improve and enhance through professional development the administration of justice.

· To maintain public confidence in the judiciary by informing the public of the commitment by the judiciary to professional development. 

· To provide judicial officers with the knowledge, skills, techniques and awareness required to perform their judicial responsibilities fairly, correctly and efficiently. 

· To encourage judicial officers to maintain the highest standards of judicial conduct. 

It is the responsibility of –

· each judicial officer to recognise the need for professional development in order to maintain and enhance competence and adjust to change, and to spend such time as may reasonably be required to accomplish that purpose.

· Australia’s governments in the public interest to provide resources that will enable judicial officers to meet this Standard and that will enable providers of professional development programs to provide appropriate programs.

· those who are charged with administering the courts to provide adequate time, funding and related support to encourage and support participation in professional development programs. 

· judicial officers to assist in the provision of professional development programs when called upon to do so.

· the providers of professional development programs to provide high quality programs which meet the needs of judicial officers at all stages of their careers, and address the goals of these standards. 

Annexure A
Consultations and submissions

Information
Very useful discussions were had with –

Mr Ernest Schmatt, Chief Executive Officer, Judicial Commission of New South Wales

A number of persons involved in judicial professional development at a meeting on 20th October 2004 –

The Hon Justice John Byrne, Supreme Court of Queensland

Mr John McGinness, National Judicial College of Australia

Professor Greg Reinhardt, Australian Institute of Judicial Administration

Mr Ernest Schmatt, Judicial Commission of New South Wales

Ms Lyn Slade, Judicial College of Victoria

Ms Ruth Windeler, Judicial Commission of New South Wales

Information was sought from the following bodies and was provided by them –

Federal Judicial Center, USA – Ms Mira Gur-Arie, Senior Attorney for Interjudicial Affairs

Institute of Judicial Studies, New Zealand – Mr Richard Moss, Director

Judicial Studies Board, England – Judge Victor Hall, Director of Studies

Judicial Studies Committee, Scotland – Sheriff NMP Morrison, QC, Director of Judicial Studies

National Judicial Institute, Canada – Mr George M Thomson, Executive Director

Responses and submissions
Submissions were received from a range of chief judicial officers and organisations –

Association of Australian Magistrates

Chief Justice Michael Black, AC, Chief Justice, Federal Court of Australia

Justice Reginald Blanch, Chief Judge, District Court of New South Wales

Chief Magistrate Hugh Bradley, Chief Magistrate, Magistrates Courts of the Northern Territory

Chief Justice Murray Gleeson, AC, Chief Justice, High Court of Australia

Chief Magistrate Steven Heath, Chief Magistrate, Magistrates Courts of Western Australia

Chief Magistrate Marshall Irwin, Chief Magistrate, Magistrates Courts of Queensland

Chief Justice Paul de Jersey, AC, Chief Justice, Supreme Court of Queensland

Chief Justice David Malcolm, AC, Chief Justice, Supreme Court of Western Australia

Chief Justice Brian Martin, Chief Justice, Supreme Court of the Northern Territory.

Justice Peter McClellan, Chief Judge, Land and Environment Court, New South Wales

Chief Magistrate Kelvyn Prescott, Chief Magistrate, Magistrates Courts of South Australia

Judge Derek Price, Chief Magistrate, Local Court of New South Wales

Chief Judge Patsy Wolfe, Chief Judge, District Court of Queensland

Chief Judge Terry Worthington, Chief Judge, District Court of South Australia

Annexure B
An outline of submissions received

Association of Australian Magistrates

The starting point for the Association of Australian Magistrates (AAM) is that “the professional development of the Judiciary within Australia is a fundamental requirement within our judicial system”.

Although governments on the surface appear to be supportive of CPD for judicial officers, the efficiency and opportunities provided by the current arrangements are limited and restricted for the following reasons –

· financial encumbrances

· lack of resources to adequately and effectively compensate for the absence of CPD attendees – in isolated areas this is extremely significant

· lack of coordination between educational agencies

· duplication of programs and topics

· failure to effectively plan CPD sufficiently in advance thereby enabling the opportunity to arrange schedules

· difficulty of identifying, developing and presenting topics of universal relevance economically and efficiently

· the ability to universally cover the many jurisdictions in which magistrates are involved comprehensively and cost effectively

· developing programs of relevance and importance having regard to the number of magistrates, their seniority, the dislocation and needs.

As magistrates now exercise an extensive jurisdiction, in many instances in areas historically exercised by higher courts, it is imperative that magistrates be provided with professional development of a commensurate standard and similarly funded to judges.  In fact, magistrates perform the majority of judicial functions in Australia.

Liaison and coordination between agencies will avoid duplication leading to better budgeting and courses detailed according to the prospective audience, prepared as modules for repetitive presentation and developed in such a way that the available educational resources can be efficiently utilised and adapted.

The method of presentation does not have to be confined to physical conference-type presentations.  Other means, such as on disc and on line programs for isolated areas are feasible and appropriate.

The AAM is of the view that individual governments should be approached to assist with a coordinated approach both in practical and financial terms to facilitate the use of such a course.

Chief Justice Michael Black – Federal Court of Australia

He strongly supports the development of a standard.  His tentative view is that the standard should be something in the order of two weeks.

Chief Judge Reginald Blanch – District Court of New South Wales

He broadly agrees with the approach taken in Canada.

Chief Magistrate Hugh Bradley – Magistrates Court of the Northern Territory

He has already arranged for the conditions of service of magistrates in his Court to include an entitlement to attend not only the Northern Territory Conference of Magistrates but also one interstate or, with the Attorney General’s approval, overseas conference each year.  He notes that these conditions of service are a guarantee to some extent of the support of the Northern Territory Government.  In addition, he conducts every second month a Magistrates Meeting of half a day or more which is attended at least in part by all magistrates.

His view is that a standard is desirable and feasible provided it is flexible enough to adapt to the different jurisdictions and financial capacity of each of the jurisdictions.  He suggests that it will be difficult to provide a proscriptive universal standard because of the wide range of different functions carried out by judicial officers.  Quasi judicial bodies such as tribunals might need to be considered for inclusion.  

He considers that any standard must involve a process or audit for checking that the training or activity attended has specific relevance to the work of the court.  Inevitably some consultation between judicial officers and the head of jurisdiction is desirable.

There is a case for newly appointed judicial officers to attend, at the direction of the head of jurisdiction, a suitable initial conference and thereafter have a choice as to what conference they attend subject to an overriding approval as to time and appropriateness.

He notes that, if one starts from the point of view that the training of judicial officers is for the public good, then questions arise as to whether or not there ought to be some degree of coercion as to attendance and/or participation.  

The major practical difficulty will be extracting the funds from Government.  Although we talk of the three arms of government and their entitlement to be appropriately financially supported, traditionally it is the needs and wishes of the judiciary that come last in any competition for funds.  Any government, however, that did consider increasing and guaranteeing ongoing training for judicial officers would want to ensure the money was being appropriately spent.  Hence any standards should have, as part of its matrix, some form of cost benefit analysis.

Chief Justice Paul de Jersey – Supreme Court of Queensland

Chief Justice de Jersey considers that the setting of a standard is desirable and he strongly supports the project.  Chief Justice de Jersey noted that there may well be a case for setting separate standards for different levels of courts, but he would form a view on this in the light of what he project brought to light.  He considers that, in addition to any standard annual period, an additional period of five or so days should be available for judicial orientation for newly appointed judges.

Chief Justice de Jersey raised the issue of whether the time made available for professional development is taken from a judge’s potential leave or, for example, debited against long service leave.

Chief Justice Murray Gleeson – High Court of Australia

The Chief Justice reserved his responses until the information in regard to overseas developments was made available.  However, he did note the obvious difficulty of formulating a general standard that would apply reasonably across a wide variety of jurisdictions.

Chief Magistrate Steven Heath – Magistrates Court of Western Australia

The development of a national standard is desirable.  It may well be difficult to develop a standard with which all judicial officers agree but, in the absence of a recognised benchmark, individual courts have great difficulty in persuading government that current levels are inadequate.  By the same token the judiciary may from time to time be accused of never being satisfied with what is provided.  A benchmark set responsibly by judicial officers and academics that takes into account international standards would provide an independent point of reference.

Although the concept of a universal standard is appealing, there is a need for the standard to differ for judicial officers at different points in their career, and also maybe for those performing different types of work.  But the pursuit of this last point could create divisions between levels of the judiciary which could prevent the acceptance of a standard.

The minimum standard should be the equivalent of ten full days.  At least part should involve a majority of judicial officers from outside the participant’s State or Territory – because of the benefits of meeting such colleagues which cannot be replicated by in house programs.

For newly appointed judicial officers there should be in addition an appropriate program within the first 12 months of appointment.

In addition, every fifth year there should be an additional five days of professional development, preferably to occur outside the judicial officer’s own State or Territory.  

A difficulty is to what extent a judicial officer should be prepared to attend programs out of normal court hours or on weekends, and whether any sanction should follow a failure to attend the required amount of professional development.

In Western Australia there are travel costs and time involved for attending sessions in another State.  Even for weekend programs two days need to be added, which impacts on court listings.

Conferences which would form part of the professional development are often not publicised until a relatively short time before the event.  With listing delays in many courts it is difficult to release judicial officers at short notice to enable them to attend.  If a standard were adopted it may be that conference organisers would change their practices to ensure good attendance.

The need to balance standards against court demands may mean that it is necessary to appoint additional judicial resources.  If the financial support was available the practical and logistical difficulties could be overcome.

Chief Justice David Malcolm – Supreme Court of Western Australia

On the face of it, he considers that such a standard is desirable.  There is the question of what funding would be required.  This is a difficulty issue.

Chief Justice Brian Martin – Supreme Court of the Northern Territory

Chief Justice Martin is supportive of a standard but cautions that great care must be taken to allow for differences between individuals and courts.  The best means of achieving appropriate development depends substantially upon matters such as the size of the court, experience of each judge and the jurisdiction(s) in which the judge sits.  A national standard should not become a compulsory standard such as those CLE type standards which are being put in place for legal practitioners regardless of their experience and seniority.  Nor should a standard becomes a means by which an individual judge or court may be measured or criticised.

Chief Judge Peter McClellan – Land & Environment Court of New South Wales

His views were expressed on behalf of the judges of his Court, the New South Wales Land & Environment Court.  Their view is –

· a standard is desirable, but is only feasible if governments are prepared to properly fund both the NJCA and individual courts for professional development.

· the standard should be based around five days, but be flexible – this period permits its judges to attend the Court’s two day conference and one other conference or professional developments programs in each year.

· newly appointed judges should be permitted to attend the five day National Judicial Orientation Program.

· the chief constraint is financial – if no funding is provided for professional development it must be met out of the court’s general budget which severely restricts opportunities for taking up such programs. 

Chief Magistrate Kelvyn Prescott – Magistrates Court of South Australia

The concept is one that is likely to have a profound influence on the development of judicial education and will move it to “mainstream”.

Chief Magistrate Derek Price – Local Court of New South Wales

His preliminary views are –

· a national standard is desirable and feasible

· there should be a common standard for all judicial officers – in the Local Court of NSW all magistrates are provided with five days of professional development

· there should also be a common standard for newly appointed judicial officers – in his Court five extra days are provided for magistrates appointed in the last 18 months

· his Court is content with the number of days provided: he would be hesitant to recommend it as a national standard particularly without being provided with developments overseas

· the demands of professional development place upon the Local Court are considerable – courts are cut, pressure is placed on case management time standards, significant expense is incurred and planning required.

Chief Judge Patsy Wolfe – District Court of Queensland

Chief Judge Wolfe’s view is that a standard is not only desirable but could be critical in maintaining public confidence in the courts, not least of all as it becomes more common for appointments to be draw from a more diverse group than in the past when judges were appointed form those at the bar in whom the judges reposed considerable confidence having regard to their vast experience and learning.
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Preamble
Today the courts in Canada are faced with increased workloads, institutional complexity and the scarcity of resources. Within this context, an organization and individual commitment to judicial education must be made, bearing in mind the following general principles: 

A
Equally available and adequate judicial education for all judges in Canada is essential to enhancing the fair and efficient administration of justice. 

B
Judges and courts should consider participation in judicial education activities to be a duty. Adequate resources must be made available to ensure such participation. 

C
The responsibility for planning, conducting and overseeing relevant and responsive judicial education properly rests in the judiciary, in consultation with education professionals and other parties. 

Goals
The goals of the Standards for Judicial Education in Canada are: 

A
To bring about an awareness by judges that education immediately after appointment, and on a regular basis throughout their judicial careers, is necessary if they are to maintain and enhance essential competence, personal growth, and social awareness. 

B
To provide to interested parties and the public information on judicial education, and clear guidelines, which will bring about recognition of the need to make time and resources available for this purpose. 

C
To create standards for judicial education, both at a national and local level, which will provide excellent judicial education in procedural and substantive law of particular jurisdictions and in national standards and trends, and which will make available educational opportunities in jurisdictions where they are not otherwise available. 

Objectives

Judges, educational committees and other involved in judicial education should endeavour to achieve the following objectives:

A
To provide judges with the knowledge, skills, techniques and awareness required to perform their judicial responsibilities fairly, correctly and efficiently. 

B
To improve and enhance through education the administration of justice, including the fair and efficient management of trials and the reduction of court delay. 

C
To promote each judge’s commitment to the highest standards of personal growth, official conduct and social awareness. 

Responsibilities
A
It is the responsibility of each judge to recognize the need to obtain and maintain professional competence, personal growth and social awareness through judicial education; to spend such time as may reasonably be required to accomplish that purpose; and to support and assist in the court work of judicial colleagues who be participating in judicial education programs. 

B
It is the responsibility of those who are charged with administering the courts, and it is the responsibility of those providing resources for judicial education, to provide adequate time, funding and related support for judicial education. 

C
It is the responsibility of judges to assist in planning, teaching and writing for judicial education when called upon. 

D
It is the responsibility of judicial education organizations to provide high quality educational programs which will meet the needs of judges at all stages of their careers, and will address the objectives of these standards in the areas of substantive law, skills training and current social issues. 

Curriculum

Judicial education should emphasize:

A
Comprehensive educational training for new judges designed to acquaint them with major legal subjects, skills for everyday use on the bench, and current social issues. 

B
Periodic education and training for all judges on new and existing substantive and procedural laws, effective decision-making, skills enhancement and current social issues which will result in a national exchange of judicial thinking. 

C
Advanced or specialized programs, which stress intensive and detailed examination of specific judicial concerns and issues. 

D 
Special and innovative programs that enable judges to obtain increased awareness of their role in Canadian society. 

E
Independent learning opportunities for judges. Bench books, texts, videotapes, outlines, checklists, standard jury charges and other judicial aids should be prepared and made available to all judges. 

Education for New Judges

Every new judge should undertake approximately ten days of intensive judicial education as soon as possible after appointment. Education for new judges should include each of the following elements: 

A
Participation in any available orientation program offered by his or her court. 

B
Attendance at a national intensive basic judicial orientation program within one year after appointment to the bench. 

C
Attendance at such other seminars, or undertaking such studies as may be useful in the areas of substantive law, skills training and current social issues. 

Continuing Education

After his or her first year on the bench, each judge should spend approximately ten days per calendar year attending judicial education programs relating to the judge’s responsibilities or court assignment. These programs should include a balance among the areas of substantive law, skills training and current social issues. 

Faculty
The judicial education and training faculty should consist primarily of judges with expertise in the subject matter and who are capable of preparing and presenting educational materials effectively. Law professors, lawyers and people with special expertise, knowledge or perspective should be utilized where their expertise will contribute to enhance the goals of the judicial education programs. 
� 	The term ‘judiciary’ when used in this report encompasses both judges and magistrates.


� 	The terms ‘continuing professional development’ and ‘professional development’ are used interchangeably in the literature and correspondence.  In this report the term ‘professional development’ will be preferred.


� 	M Findlay, “Educating to the profession of the judge”, paper presented at the AIJA Asia-Pacific Courts Conference, Sydney, August 1997.


� 	Lord Irving of Lairg, “Training in a modern world”, The JSB Journal, 1997, p 2.


� 	The Hon AM Gleeson, AC, “The Future of Judicial Education”, Judicial Officers’ Bulletin, vol. 11, no. 1, p 1.


� 	This reasoning is incorporated into the standard proposed in this report.


� 	The Hon AM Gleeson, AC, “The Future of Judicial Education”, Judicial Officers’ Bulletin, vol. 11, no. 1, p 2.


� 	It does not necessarily mean that all formal professional development activities should be presented by the judiciary.


� 	The arguments in this section are largely based on Chief Justice John Doyle’s 2004 Blackburn Lecture, “Investing in the Judiciary”, published in the Journal of Judicial Administration, vol 14, no. 1, pp 5 – 15.


� 	These programs have not been individually studied for the purposes of this project, as such a task is not relevant to the development of a standard, except to the extent that what is already in existence is some indication of what practically is achievable should a standard be adopted.


� 	Submission from the Australian Association of Magistrates.


� 	Information provided in correspondence from Mr George Thomson, Executive Director, National Judicial Institute, 26 March 2005.


� 	The term used in the United States is “judicial education”; in Australia the term usually used is “professional development”.  In this section “judicial education” is used as it is the term actually in use in the United States.


� 	National Association of State Judicial Educators, Principles and Standards of Judicial Branch Education, 2001.


� 	Based on State Court Organization 1998 published by the Bureau of Justice Statistics, Office of Justice Programs, US Department of Justice.  This is the latest compilation of these statistics.


� 	In a two year period.


� 	Biannual cycle – 24 hours are required every two years.


� 	Every judge is required to complete 30 hours biennially of “continuing legal or judicial education”, and at least 20 hours of it shall be judicial education.


� 	Annual Judicial Conference (8 hours).


� 	See Annexure C for a summary of what was said by heads of jurisdiction.


� 	Submission of the Association of Australian Magistrates, p. 1.


� 	The Association of Australian Magistrates considers this is specifically important for magistrates as increasing they are exercising jurisdiction in many instances which were formerly the preserve of the higher courts.


� 	The other major constraint, the effect of time spent on professional development on the time available for dealing with the courts’ lists, is related because it means that more judicial officers are needed to deal with the court’s work.


� 	As it is called in England.


� 	Judicial Studies Board, Report for 1983 – 1987, para 9.8.


� 	It is understood that the NJCA is in the process of developing a comprehensive curriculum for professional development of judicial officers.  This is not dealt with here but will be addressed in another document currently being developed.


� 	Submissions of the AAM and Chief Magistrate Heath.


� 	Judicial Studies Board, Annual Report 2003-2004.


� 	Judicial Studies Board, Annual Report 2002-2003.


� 	Submission of the Australian Association of Magistrates, p. 2.


� 	Judicial Studies Board, Report for 1983 – 1987, para 3.6.


� 	The NJCA is currently trialling online programs for professional development (in judgment writing and disability awareness).  It hopes to make programs available to the judiciary across Australia if it can obtain funds to do so.


� 	National Judicial Institute, Draft Working Paper: Standards for Judicial Education in Canada, p 7.


� 	See letter from Chief Justice John Doyle, Chair of the NJCA, to the Chairs of the Judicial Conference of Australia and the Australian Institute of Judicial Administration of 21 May 2004.
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